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CHAPTER ONE

INTRODUCTION TO CONTRACT
LAW

1. INTRODUCTION

(A) CONTRACT AS LEGALLY BINDING AGREEMENT

What is a Contract? We all know that the law imposes duties on us.
It says that we must or must not do this or that. We have legal duties not
to murder, not to steal, not to drive drunk. We have legal duties to take
reasonable care to avoid harming others and to pay our taxes. A parent
has a legal duty to support their minor children, a doctor to provide
professionally competent care. None of these legal duties are chosen.
People do not get to decide whether or not to be subject to criminal, tort,
or tax law. And while a person can decide whether or not to become a
parent or physician, they do not get to decide what legal duties attach to
those roles.

Contract law is different. The obligations imposed by the law of
contract are chosen obligations. They are the products of agreements,
promises, or other voluntary undertakings. In order to have a contractual
duty to x, one must first agree to x. Lon Fuller, one of the great American
contract theorists, compared the power to contract to the power to pass
laws: “When a court enforces a promise it is merely arming with legal
sanction a rule or lex [law] previously established by the party himself.
This power of the individual to effect changes in his legal relations with
others is comparable to the power of a legislature.”! The analogy is not
perfect. Whereas a legislature typically makes laws for the public at
large, the parties to a contract make laws only for themselves. And the
formation of a contract can be much more informal than the legislative
process ever is. Still, this legislative aspect of contracting gives contract
law a different structure from other, purely duty-imposing bodies of law.
For a basic understanding of tort or criminal law, for example, you have
to answer only two questions: (1) What is the legal duty? (For example,
which acts count as first-degree murder?) (2) What are the legal
consequences of its violation? (What is the punishment for first-degree
murder?) In contract cases, another question always comes first: Did the
parties undertake legally enforceable duties to one another? That is, was
there a contract between the parties?

——

! Lon L. Fuller, Consideration and Form, 41 Colum. L. Rev. 799, 806-07 (1941). For more
on contract law’s legislative aspect, see Gregory Klass, Three Pictures of Contract: Duty, Power,
and Compound Rule, 83 N.Y.U. L. Rev. 1726 (2008).
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Another way of putting this point is t-hat contract cases alwayg
involve a story about how the legal duty came into existence. Partieg start
out having no contractual obligations to one another. Th‘en at some point
in time they do something that creates a legal obligation. Usually this
means they enter into an agreement, but, depending on the Jurisdicti(m’
a legal obligation might also arise when one of them makes a Promige
and the other relies on it or when one of them makes a promise under
seal. Only after a court has established that a contract has been formeq
does it ask whether a contractual duty was breached and, if so, what the
right remedy is. Thus, to understand contract law, you have to know how
contracts are formed. You have to know what the conditiong of
contractual validity are. Once you've figured that out, you can then ag)

about the scope of the contractual obligation and the available lega]
remedies for its breach.

A standard answer to the formation question is that it is necessary
(though not sufficient!) that one or both parties promise some
performance. The promise both creates the obligation and determines its
scope. A canonical source for U.S. contract law, the Restatement (Second)
of Contracts, therefore defines “contract” as “a promise or a set of
promises for the breach of which the law gives a remedy, or the

performance of which the law in some way recognizes as a duty.”
Restatement (Second) § 1.

This definition is fine as far as it goes, so long as one does not read
too much into the word “promise.”? Exactly what a promise is and entails
is contested. On a narrow definition, a promise involves intentionally
undertaking an obligation to do as one promised. But, as we will see,
persons can find themselves under contractual obligations to perform

things that they did not promise to do in this narrow sense but they can
be seen as having agreed to do.

There have been times and places where the law required formal
promissory acts of parties who wanted to enter into a legally enforceable
agreement, thus ensuring that legal obligations arose from promises in
the narrow sense.? In ancient Rome, a creditor could request a legally
binding obligation using the word “spondesne,” to which the debtor had
to reply “spondeo.” Sales agreements in the Middle Ages were sometimes
formalized by the buyer giving the seller a “God’s penny,” a small coin
that marked the agreement. Or the parties might consummate the deal
with a drink. Medieval Germans would sometimes put their palms
together as they held them over their heads. In many African societies, a

2 For more on the ways that contracts are different from promises, see Gregory Klass,
Promise Etc., 45 Suffolk U. L. Rev. 695 (2012); Michael Pratt, Contract: Not Promise, 35 Fl. St.

L. Rev. 801, 802 (2008); Dori Kimel, From Promise to Contract: Towards a Liberal Theory of
Contract (2003).

3  All of the examples in this paragraph come from Bernard J . Hibbitts's wonderful article,
“Coming to Our Senses”: Communication and Legal Expression in Performance Cultures, 41
Emory L.J. 873 (1992). See also Peter Meijes Tiersma, Rites of Passage: Legal Ritual in Roman
Law and Anthropological Analogues, 9 J. Legal Hist. 3 (1 988).
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puyer and seller communicate their agreement by “waving their right
: pands up and down and then touching each other’s palms with the fingers
stretched away.” And of course today parties often “seal the deal” with a

handshake.

Although we still sometimes use formalities like these to indicate a
pinding commitme.nt, the U.S. law of contract generally no longer
requires any special acts, words, or other expressions of intent to
undertake a moral or legal commitment. Indeed, it often does not require
an express promise. In many cases, all that is necessary is that the
parties enter into an agreement whereby they commit to some
performance, even if only implicitly. And as David Hume observed, “Two
men, who pull the oars of a boat, do it by agreement or convention, tho’
they have never given promises to each other.”s Consider the following
example of what is known as an implied-in-fact promise: “A telephones
to his grocer, ‘Send me a ten-pound bag of flour.’ The grocer sends it.”
Restatement (Second) § 4, ill. 1. Has A promised to pay for the flour? Not
in the playground sense of the word. But by ordering the flour, A has
implicitly agreed to pay for it. That is all that the law requires.

Another way of putting this is that contracts are promises only under
a capacious understanding of the word “promise.” A promise in the legal
sense is more than a prediction or an expression of intent. But it need not
involve saying that one means to undertake a legal or moral obligation.
All that is necessary is some “manifestation of intention to act or refrain
from acting in a specified way, so made as to justify the recipient of the
promise (the “promisee”) in understanding that a commitment has been
made.” Restatement (Second) § 2(1).6 As you confront the materials in
this book, you should try to develop the legal skill of “hearing” the implicit
commitments that often attend our verbal and non-verbal acts, and when
these implied commitments constitute an agreement sufficient for the
purposes of contract law.

Although it is helpful to think of contracts on the model of
agreements rather than promises, we employ the language of promising
:‘hIOUghout this book. Courts and commentators regularly talk of
Promises” when doing or describing the law of contract. So long as the
reader keeps the above caveats in mind, it works well enough. In fact, the
Anguage of promising has a distinct advantage. A typical contract

Spute focuses on a subset of the legal obligations that are generated by
a largey agreement—usually those alleged to have been breached by a
Party. With respect to any given contractual obligation that is the subject

: Leonard W, Doob, Communication in Africa: A Search for Boundaries 70 (1961).
Niddige David Hume, Of Morals, A Treatise of Human Nature (L. A. Selby-Bigge and P. H.
h, eds) 490, 1739-1740 (1978).
Sale of The Uniform Commercial Code (UCC) analogously defines “contract”: “[a] contract for
thp 8oods may be made in any manner sufficient to show agreement, including conduct by
discy artieg \\(hlch recognizes the existence of such a gontract.” UCC § 2-204(1). For a good
%81on of different definitional approaches, see Corbin § 3 (1952).
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of the dispute, we can use the terms “promiSOIi: to identify 'Fhe St
under the duty and “promisee” for the party to whom the duty is gweq

One final comment about the meaning of words. Arthur [
Corbin, one of the two most important treatise writers on US cop
law, wrote the following about the meaning of “contract™

The term contract has been used without n}uch discriminatiop
to refer to three different things: (1) the series 0.f operative actg
of the parties expressing their assent and resulting in new legal
relations; (2) the physical document execufned by. the parties ag
an operative fact in itself and as the l_astlng evidence of thejr
having performed the necessary operative acts; (3) the relations
resulting from the operative acts, consisting of a right or right
in personam and the corresponding duties, accompanied by
certain powers, privileges and immunities.”

l'lton
tract

In everyday conversation, people often use the word “contract” to refer to
a written document—for example, the papers you sign when you apply
for a credit card, rent an apartment, or take a job. In this book, we will
almost always be using the word in a more abstract sense, to refer to the
totality of the legal rights and duties that arise from an agreement
between two or more parties. Thus a writing between two parties—even
one that is very formal and detailed—might not represent the entire
contract between them. The writing is a physical thing; the contract is
that physical thing’s legal effect.

Who Contracts? With a few exceptions, the U.S. law of contract does
not provide different rules for different sorts of parties. (An important
exception is the Uniform Commercial Code’s special rules for merchants,
discussed later in this Chapter.) In particular, the rules of the common
law of contract do not ask whether a party is a natural person (a human
being) or a firm (a corporation or other legal entity). Alan Schwartz and
Robert E. Scott have argued, however, that in fact contemporary contract
law applies primarily to agreements between firms:

Parties to transactions can be partitioned into individuals and
firms. This yields four transactional categories: (1) A firm sells
to another firm, (2) an individual sells to another individual, (3)
a firm sells to an individual, and (4) an individual sells to a firm.
Category 2 contracts, between individuals, are primarily
regulated by family law (antenuptial agreements and divorce
settlements) and real property law (home sales and someé
leases). Few litigated contracts between individuals are
regulated by the rules of contract law. Category 3 contracts,
bereep a firm as seller and an individual as buyer, are
primarily regulated by consumer protection law, real property
law (most leases), and the securities laws. Category 4 contracts;

7 Arthur L. Corbin, Offer a

.o %6
Yale L.J. 169, 169 (1917). nd Acceptance, and Some of the Resulting IJega]' Rﬁlatlons
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petween an individual as seller and a firm as buyer, commonly
involve the sale of a person’s labor, and are regulated by laws
governing the employment relation. That leaves Category 1
contracts (those between firms) as the main subject of what is
commonly called contract law—mnamely, the rules in Article 2 of
the Uniform Commercial Code (UCC) and the provisions of the
Restatement (Second) of Contracts. Such provisions are
primarily invoked to resolve disputes arising under Category 1

contracts.?

Schwartz and Scott argue that these distinctions are important because,
unlike individuals, firms are less likely to be prey to cognitive error, firms
are more often legally sophisticated, firms are subject to other forms of
legal regulation, and firms are designed with a single goal in mind:
maximizing the profits for their shareholders.? A law that is designed for
Category 2, 3, or 4 contracts might not be suitable for Category 1
contracts.

Schwartz and Scott are certainly correct that most of the major
litigation in the contracts arena concerns Category 1 transactions. It is
not so obvious—and Schwartz and Scott do not argue—that the contract
law we have is designed with this fact in mind. Nor would everyone agree
with Schwartz and Scott’s thesis that the rules of contract law should
aim to assist firms in their profit-maximizing goals—that “the state
should let the preferences of firms control because firms can better
pursue the objective [increased social welfare] that both the state and
firms share.”® Finally, the above categories are not exhaustive. They
ignore, for example, contracts that involve governmental bodies, which
often raise other important issues.

Still, Schwartz and Scott’s basic classification provides a helpful
starting point. It illustrates the ways in which some sorts of agreements
get pulled out of the arena of contract law and put into other areas of the
law—family law, consumer protection law, real property law, etc. And
Schwartz and Scott are certainly correct that when thinking about the
rules of contract law, we should keep in mind the differences between
different types of parties, including the differences between individuals
and firms. That is another question to think about as you work your way
through this book: For whom is contract law designed, and for whom
should it be designed?

The Structure of This Book. As we said above, agreement is a
Necessary condition of contractual validity, but not a sufficient one.
anf"J-gh all contracts involve an agreement, not all agreements produce

enforceable contract, Chapters Two through Four of this book explore

© conditions of contractual validity and enforcement. Some of those
Legs O
]
13y, Alan Schwartz and Robert E. Scott, Contract Theory and the Limits of Contract Law,
~ale LJ. 541, 544 (2003).
Id. at 54446,
" 1d. at 549,

ks
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Howard E. Bailey v. Richard E. West

Supreme Court of Rhode Island, 1969.
105 R.I. 61.

g PAOLINO, JUSTICE. T_his is a civil a_action wherein the plaintiff alleges
that the defendant is indebted to him for the reasonable value of his
services rendered in connection with the feeding, care and maintenance
of a certain race horse named “Bascom’s Folly” from May 3, 1962 through
July 3, 1966. The case was tried before a justice of the superior court
sitting without a jury, and resulted in a decision for the plaintiff for his
cost of boarding the horse for the five months immediately subsequent to
May 3, 1962, and for certain expenses incurred by him in trimming its
hoofs. The cause is now before us on the plaintiff’s appeal and defendant’s
cross appeal from the judgment entered pursuant to such decision.

The facts material to a resolution of the precise issues raised herein
are as follows. In late April 1962, defendant, accompanied by his horse
trainer, went to Belmont Park in New York to buy race horses. On April
27, 1962, defendant purchased “Bascom’s Folly” from a Dr. Strauss and
arranged to have the horse shipped to Suffolk Downs in East Boston,
Massachusetts. Upon its arrival defendant’s trainer discovered that the
horse was lame, and so notified defendant, who ordered him to reship the
horse by van to the seller at Belmont Park. The seller refused to accept
delivery at Belmont on May 3, 1962, and thereupon, the van driver, one
Kelly, called defendant’s trainer and asked for further instructions.
Although the trial testimony is in conflict as to what the trainer told him,
it is not disputed that on the same day Kelly brought “Bascom’s Folly” to
plaintiff’'s farm where the horse remained until July 3, 1966, when it was
sold by plaintiff to a third party.

While “Bascom’s Folly” was residing at his horse farm, plaintiff sent
bills for its feed and board to defendant at regular intervals. According to
testimony elicited from defendant at the trial, the first such bill was
received by him some two or three months after “Bascom’s Folly” was
placed on plaintiffs farm. He also stated that he immediately returned
the bill to plaintiff with the notation that he was not the owner of the
horse nor was it sent to plaintiff's farm at his request. The plaintiff
testified that he sent bills monthly to defendant and that the first notice
he received from him disclaiming ownership was “ * * * maybe after a
month or two or so0” subsequent to the time when the horse was left in
blaintiffs care.

~In his decision the trial judge found that defendant’s trainer had
ﬂfirmed Kelly during their telephone conversation of May 3, 1962, that
* he would have to do whatever he wanted to do with the horse, that

€ wouldn’t be on any farm at the defendant’s expense * * *” He also

ound, however, that when “Bascom’s Folly” was brought to his farm,

N =
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re of the telephone conversation between Kelly ang

and hence, even though he knew there s
ed tq

e ownership of the horse, he was entit]
[

. . aplication here that, T am to take cqy
ht“***therelsanlr.n? Agas ¥ ~are of
assume that Continuing his decision, the trial justice stated that in vigy,
thisamee his court in a recent opinion®* wherein we h)q

1t reached by t . AN
glﬁ;iligs Si‘ristant defendant was liable to the original seller, Dr, St‘rauSg’

for the purchase price of this horse, there was 2 contract “implied in fact”

between the plaintiff and defendant to board “Bascom’s Folly” anq tp,,

this contract continued until plaintiff received notification fygp,

defendant that he would not be responsib_le for the horse’s _boar'd, The
trial justice further stated that “* ** T think there was notice given g
least at the end of the four months, and I think we must”add another
month on there for a reasonable disposition of his property.

In view of the conclusion we reach with respect to defendant’s first
two contentions, we shall confine ourselves solely tc-b a discussion ang
resolution of the issues necessarily implicit therein, and shall not
examine other subsidiary arguments advanced by plaintiff and

defendant.

plaintiff was not awa

defendant’s trainer, :
controversy surrounding th

I

The defendant alleges in his brief and oral argument that the trial
judge erred in finding a contract “implied in fact” between the parties.
We agree.

The following quotation from 17 C.J.S. Contracts § 4 at pp. 557-560,
illustrates the elements necessary to the establishment of a contract
“implied in fact”:

“% % * A ‘contract implied in fact,” * * * or an implied contract in
the proper sense, arises where the intention of the parties is not
expressed, but an agreement in fact, creating an obligation, is
implied or presumed from their acts, or, as it has been otherwise
stated, where there are circumstances which, according to the

ordinary course of dealing and the common understanding of
men, show a mutual intent to contract.

“It has been said that a contract implied in fact must contain all
the elements of an express contract. So, such a contract is
:_:lependent on mutual agreement or consent, and on the
intention of the parties; and a meeting of the minds is required.
A contract implied in fact is to every intent and purpose an
agreement between the parties, and it cannot be found to exist
unless a C9ntr£flct status is shown. Such a contract does not arise
out. of an implied legal duty or obligation, but out of facts from
which consent may be inferred; there must be a manifestation
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of assent arising wholly or in part from acts other than words,
and a contract cannot be implied in fact where the facts are
inconsistent with its existence.”

Therefore, essential elements of contracts “implied in fact” are
mutual agreement, and intent to promise, but the agreement and the
prgmise have not been made in words and are implied from the facts.

* % %

The source of the obligation in a contract “implied in fact,” as in
express contracts, is in the intention of the parties. We hold that there
was no mutual agreement and “intent to promise” between the plaintiff
and defendant so as to establish a contract “implied in fact” for defendant
to pay plaintiff for the maintenance of this horse. From the time Kelly
delivered the horse to him plaintiff knew there was a dispute as to its
ownership, and his subsequent actions indicated he did not know with
whom, if anyone, he had a contract. After he had accepted the horse, he
made inquiries as to its ownership and, initially, and for some time
thereafter, sent his bills to both defendant and Dr. Strauss, the original
seller.

There is also uncontroverted testimony in the record that prior to
the assertion of the claim which is the subject of this suit neither
defendant nor his trainer had ever had any business transactions with
plaintiff, and had never used his farm to board horses. Additionally, there
is uncontradicted evidence that this horse, when found to be lame, was
shipped by defendant’s trainer not to plaintiff's farm, but back to the
seller at Belmont Park. What is most important, the trial justice
expressly stated that he believed the testimony of defendant’s trainer
that he had instructed Kelly that defendant would not be responsible for
boarding the horse on any farm.

From our examination of the record we are constrained to conclude
that the trial justice overlooked and misconceived material evidence
which establishes beyond question that there never existed between the
parties an element essential to the formulation of any true contract,
namely, an “intent to contract.” Compare Morrissey v. Piette, 103 R.I.
751, 753.

IT

The defendant’s second contention is that, even assuming the trial
Justice was in essence predicating defendant’s liability upon a quasi-
contractual theory, his decision is still unsupported by competent
evidence and is clearly erroneous.

The following discussion of quasi-contracts appears in 12 Am.Jur.,
Contracts, § 6 (1938) at pp. 503 to 504:

“*%** A quasi contract has no reference to the intentions or
expressions of the parties. The obligation is imposed despite,
and frequently in frustration of, their intention. For a quasi
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<o nor privity, real or imagined, g
tracts the obligation arises, not from

: . the case of contracts, express o
ties, as in the
consent of the parties,

T the law of natural immutable justice
implied in fact, but &0 from which the law implies the

i he act, or acts,
andtrzcﬁ:ltug\-lsf Eowever, be voluntary. Where a case shows .that
ft? ?s the duty of the defendant to pay, the law imputes to him 5

- igati he duty, which thus forms the
to fulfil that obligation. 1L duty, wh
?or:;rllndlziio(rjl ;‘ a quasi-contractual obligation, is frequently baseq

on the doctrine of unjust enrichment. * * * .

«% % * The law will not imply a promise against t}{e express
declaration of the party to be charged, made at the time of the
supposed undertaking, unless such party is under legal
obligation paramount to his will to perform some duty, and he
is not under such legal obligation unless there is a demand in
equity and good conscience that he should perform the duty.”

Therefore, the essential elements of a quasi-contract are a benefit
conferred upon defendant by plaintiff, appreciation by defendant of such
benefit, and acceptance and retention by defendant of such benefit under
such circumstances that it would be inequitable to retain the benefit
without payment of the value thereof. * * *

The key question raised by this appeal with respect to the
establishment of a quasi-contract is whether or not plaintiff was acting
as a “volunteer” at the time he accepted the horse for boarding at his
farm. There is a long line of authority which has clearly enunciated the
general rule that “*** if a performance is rendered by one person
without any request by another, it is very unlikely that this person will
be under a legal duty to pay compensation.” 1 A Corbin, Contracts § 234.

The Restatement of Restitution, § 2 (1937) provides: “A person who
officiously confers a benefit upon another is not entitled to restitution

Ehﬁrefo r.” Comment a in the above-mentioned section states in part as
0lI0WS:

contract neither proml
necessary. In quasl con

“** * Policy ordinarily requires that a person who has conferred a
beneﬁt * ** by way of giving another services * * * should not be
permltt'ed to require the other to pay therefor. unless the one
conferring the benefit had a valid reason for so d,oing. A person is
not required to deal with another unless he so desires and,

ordinarily, a person should not be i :
’ re bligor
unless he so desires.” quired to become an oblig

Applying those princi 5 i

A ples to the fa is clear
that Plaintiff cannot recover, S e it
examination is the onl
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they wouldn’t accept him at Belmont Track.” The plaintiff also
restified that he had inquired of Kelly as to the ownership of “Bascom’s
Folly,” and had been told that “Dr. Strauss made a deal and that’s all I
xnow.” It further appears from the record that plaintiff acknowledged
receipt of the horse_by signing a uniform livestock bill of lading, which
clearly indicated on its face that thg horse in question had been consigned
by defendant’s trainer not to plaintiff, but to Dr. Strauss’s trainer at
Belmont Park. Knowing at the time he accepted the horse for boarding
that a controversy surrounded its ownership, plaintiff could not
reasonably expect remuneration from defendant, nor can it be said that
defendant acquiesced in the conferment of a benefit upon him. The
undisputed testimony was that defendant, upon receipt of plaintiff’s first
pill, immediately notified him that he was not the owner of “Bascom’s
Folly” and would not be responsible for its keep.

It is our judgment that the plaintiff was a mere volunteer who
boarded and maintained “Bascom’s Folly” at his own risk and with full
knowledge that he might not be reimbursed for expenses he incurred
incident thereto.

The plaint'%ff’ s appeal is denied and dismissed, the defendant’s cross
appeal is sustained, and the cause is remanded to the superior court for
entry of judgment for the defendant.

NOTES

(1) What were Howard Bailey’s two theories of recovery? How did they
differ? On what grounds did the court reject each?

(2) Suppose Richard West personally delivered Bascom’s Folly to
Bailey’s farm, but nothing was said specifically about Bailey’s caring for the
horse or West’s paying for that care. Would West be liable? If so, on what
theory?

One court has described implied-in-fact promises as follows:

An implied-in-fact contract has the same legal effect as an express
contract. The only difference between them is the means by which
the parties manifest their agreement. In an express contract, the
parties manifest their agreement by their words, whether written
or spoken. In an implied-in-fact contract, the parties’ agreement is
inferred, in whole or in part, from their conduct. ***
[Nevertheless] an implied contract must still have discernable
terms * * * For such a situation to exist, the parties must exhibit

mutual expressions of assent.
Novak v, Seiko Corp., 37 Fed.Appx. 239, 243 (9th Cir. 2002) (unpublished)
(citations and internal quotation marks omitted).

If an implied-in-fact contract existed in Bailey, what would be the
terms? For additional discussion of implied-in-fact contracts, see Chapter
Three, Section 1.B.

N
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STUDIES IN CONTRACT LAW 51

rights cannot be eroded by agreement with the.creditor; and the debtor
s given extensive private remedies 1_f the cred_ltor fails to comply with
Article 9. Even so, many feel that this protection is inadequate for the
consumer. Efforts for reform can be found in the 1997 revision of Article
g (which has been adopt.ed by every state) and legislation such as the
Uniform Consumer Credit Code (whl_ch has not been widely adopted). A
more extensive treatment of financing patterns and problems where
personal property or real estate is involved (whether by mortgage or
i installment sales contract) must be reserved for another course.

i 3. STUDIES IN CONTRACT LAW

' As you study contract law, you will confront two different types of
question. One type is descriptive and predictive: What is the law? What
do the authoritative legal materials (constitutional texts, statutes,
judicial opinions) say it is? How is a court likely to resolve this dispute?
Another type is normative: Is this rule or decision just? What should the
law be? What are the purposes of the law we have? What justifies it?

(A) WHAT LAW IS, WHAT LAW SHOULD BE, AND OLIVER
WENDELL HOLMES’S “BAD MAN”

When we are in predictive mode, it is often helpful to have Oliver
Wendell Holmes’s infamous “bad man” in mind:

If you want to know the law and nothing else, you must look at
it as a bad man, who cares only for the material consequences
which such knowledge enables him to predict, not as a good one,
who finds his reasons for conduct, whether inside the law or
outside of it, in the vaguer sanctions of conscience.45

Holmes’ bad man is squarely in predictive mode when he thinks about
legal questions. All he cares about is avoiding the negative consequences
that the law might impose on him for actions he otherwise would like to
take in furtherance of his own goals and projects. When he considers
whether to breach a contract he has entered, for example, he weighs the
benefits he might derive from doing so against the likely sanctions he will
face should he do so if the promisee successfully sues him for breach of
Contract.

_ Holmes’s bad man is a heuristic device, designed to help new lawyers
(it appears in an address to law students!) avoid confusing what is
Morally right with what the law requires. It is not, and was not intended
3, a complete description of how law works. Many laws establish
standards of conduct to which we might want to conform for reasons
other than the negative consequences attached to their breach. In fact,
the threat of those negative consequences would often be insufficient to

_--‘-'-‘———.__

110;-; Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev. 457 (1897), reprinted in
arv, L, Rev. 991, 993 (1997).
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el it. Many small stakes breacheg of
successfully Vll}lzc? to result in a lawsuit because !JhE: expense of hirjy

contract are unlikely - vment of damages the p.lam_tlff s likely to receive,
a lawyer dwarfs any pay large, legal vindication 1s not a sure thing.

And even when the stakes are _
facts would cause the bad man to brfaach fairly often. Yet iy,
These facts breach their contracts, even whey

d, many choose not to ;
?ﬁzrieilﬂrloﬂljely be n):) legal consequences. The reason is that they tregs

legal rules as standards of conduct to which they oug_htt]zo cgnflorm: This
might be because they think that following the rules is the rlght thing to
do, because they are fearful of some non:le gal sanctions such as those
that arise from getting a bad reputation with future contracting partpers
that arise from breaking the rules, or perhaps because they have decided
that it just makes their lives easier to follow the rul.es rather than engage
in a complex weighing of costs and benefits every time they must make g
decision whether or not to breach. 46

When we move from the descriptive to the normative realm, from
what law is to what it should be, it still matters why people follow the
law, and whether they resemble Holmes’ bad man. To determine whether
a law is successful, we need to understand how and why it shapes people’s
behavior. If many people resemble the bad man, we need to know how
the bad man will respond to the rules to figure out what effects the rules
will have. But legal compliance is not an end in itself. We must also ask

what values and principles a law is supposed to serve, what we as a
society want it to accomplish.

When it comes to contract law, the answers to those questions are
contestable and contested. Contract law is part of the warp, and contracts
the weft, of the social fabric. Political disagreements about how society
should be organized therefore include disagreements about what contract
law should aim to do. Although some contract rules are relatively
uncontroversial (Should an acceptance be effective when it is dropped in

a mailbox or when the offeror receives jt? . harged
(Should courts ever look to the 1£7), others are highly charg

fairness o 1ding
whether to enforce it?). f an agreement when deci

The fact that contract ¢ . :
ases ca tions
about how society should work n nvolve fundamental questt

does not m t better

and g ean that there are no
thatwa?mi;iiei?swers }tlo hormative questions about, contract law. It means
The next Sectiirfl:ic auestions is difficult and sometimes controversia:
escribes severg] answers that scholars of contract law

6 For an argument that we gh

when analyzing th © should pay attention to “ ” ad man

Internal PO}IERI Ef Vizu}fl \1vi SBEiLRebe.cca Stone, Economi:hjng?oﬁ wman Cas wellt azc:}l:}e }:-om the

‘Good Man’, 102 Vg, umbig T, Rev, 2005 9 . ysts of Contrac ; » the
, L. Rev. 1767 (2014, (2016); Rebecca Stone, Legal Design f°
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have in recent years proposed and defended. The Section after that
canvasses several other influential approaches to contract law.

(B) WHY CONTRACT LAW?

Why does the law enforce promises and agreements between private
parties? What should the particular rules and doctrines of contract law
Jook like? Answering such questions requires taking a position on several
questions on which theorists disagree, including: What is the moral
significance of a promise or agreement? What ought to be its legal
significance? And what is the relationship between the two—that is, to
what extent are justifications of contract law bound up with the moral
significance of the promises and agreements that it enforces?

Promissory Theories. At one end of the spectrum are theories that
locate the justification for contract law directly in the moral duty to keep
one’s promises. Charles Fried sets out such an approach in his book
Contract as Promise.4” On such views, our contractual legal duties track
closely our moral duties to keep our promises and the reason we have
contract law is to hold people, at least to some extent, to their moral
obligations to perform.

The details of any such promissory theory depend, in part, on how
one understands promising. On some conceptions a promise effects a kind
of transfer of right, akin to the transfer of a (moral) property right. When
the promisor fails to perform her promise, the promisee is deprived of
something that rightfully belongs to him: the promised performance.
Defenders of rights-transfer conceptions of promising often point to
considerations of freedom and flourishing in our relationships to explain
why promises effect such transfers. Seana Shiffrin argues, for example,
that the ability to obligate oneself to another via promise enables persons
to manage and assuage inequalities and vulnerabilities that threaten to
undermine their relationships with others.4® If this is the right way to
understand promising, then contract law ought to be designed to support
the relational values promising instantiates.

On other conceptions of promising, our reasons to keep our promises
derive from the importance of not harming others to whom we have given
certain assurances and who may have relied on those assurances or
formed an expectation that we will perform. When we make a promise to
others, we know they may act in reliance on it, undertaking costs and
€Xpositing themselves to losses they would not otherwise have. If such
l’?hance explains the duty to perform, a contract law that seeks to
Vindicate ouy promissory duties should protect the reliance interest of
Promisees, As Lon Fuller puts it: a “substantive basis of contract liability

1es in g recognition that the breach of a promise may work an injury to
h_---‘_-__'_‘——\—___

‘ @ '}U-;; Charles Fried, Contract as Promise (1981). See also Stephen A. Smith, Contract Theory

i Phi] * Seana Valentine Shiffrin, Promising, Intimate Relationships, and Conventionalism, 117
-Rev. 481 (2008).
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i .11 01 in reliance on the expectation thgt

e “fho i i}&a%%eiﬁﬁl&?}gm}f, moreover, th_e promisee’s relia;}éz
promise bwouf_ ts the promisor, as when the promisee ha? performeq hic
dlrectlyd :}r:e lromisor reneges on her duty to pay, thex_'e 15 an additiong
part anto hglg the promisor to their promise: p{'eventmg the i?rOmiSor’s
Ei(:; enrichment. Where A pays B f:"we doll-ars“ln return for B’s Promise
to give him a bicycle and B breaks his promise vae may regard _thls o
case where the injustice resulting from breach of a ffll‘oml{?e relied on
the promisee is aggravated ... because not only has A lost five dollars by
B has gained five dollars unjustly.”s0

Notice that reliance and enrichment alone can’t do all the
justificatory work. I might rely on a person’s statement that she intends
to come to the office today by going into the office myself, hoping that |
will be able to catch her to discuss something with her. We wouldn’t think
that the person is morally bound to come in in.virtue of my reliance,
Likewise, if my neighbor makes his garden beautiful and I enjoy looking
at it every day, we wouldn’t think that I have a duty to compensate him
just because I benefit from the beautification of his garden.

So we need more than reliance or enrichment to generate a duty to
perform. We need something that makes that reliance the moral
responsibility of the person who caused it, or something that makes it

unjust that the person was enriched. A promise looks like a likely
candidate.

For other theorists of promising, promises don’t create duties owed
by the promisor to the promisee. Rather, our duties to keep them arise
from the fact that the making and keeping of promises is a valuable social
practice that we all benefit from. This is because we can use promises to

assure others of our future performance. Consider David Hume’s famous
example of two farmers:

Your corn is ripe to-day; mine will be so tomorrow. It is
profitable for us both, that I should labour with you to-day, and

that you should aid me tomorrow. | have no kindness for you,
and know you have as little for me. I will not, therefore, take

any pains upon your account; and should I labour with you upon
my own account, in expectation of g

i . ret b
disappointed, and that I shoulq . urn, I know I should be

% Id. at 812, ton and Form, 41 Colum. L. Rev. 799

8t David Hume, Of Morals, A i
Norton eds., Oxford Uniy. Press,200'gﬁ??ggf1n?§{0t)lman Nature (David Fate Norton & Mary ;
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pssential part of how we organize our lives with and show respect for one
another. On practice conceptions of promising, the reasons to keep one’s

romises derive from the benefits that everyone in society derives from
having this useful somal_ practice. Wh.en a person breaks their promise,
especially if the breach is well publicized, they chip away at everyone’s
confidence that people keep their promises. The wrong is like the wrong
of free riding: the promisor takes the benefit of the practice by exploiting
the promisee’s trust in the practice while not paying the cost of
maintaining the practice by keeping their promise.52 If this is the correct
way to understand promising, and contract law is about enforcing
promissory duties, then the justification for contract law ought to be
understood as about supporting—indeed, perhaps improving upon—this
valuable moral practice. The most obvious way it does this is by attaching
! a negative legal consequence to breach that reinforce trust in the

practice.3

Autonomy Theories. Other theorists of contract regard it as an error
to look for the justification of contract law in promissory morality.
Consider Holmes’s observation in the aforementioned 1897 address that
“InJowhere is the confusion between legal and moral ideas more manifest
than in the law of contract.”4 Perhaps the divergence between contract
law and the morality of promising is too stark for the latter to do work in
justifying the former. For example, the legal remedy for most breaches of
contract does not require the breaching party to perform, but only grants
payment of damages. But morality seems to say pacta sunt servanda—
agreements are to be kept. To some this suggests that a breaching
promisor ought to be required to perform, rather than to merely pay
money for failing to do so. Theorists who deny that we find a justification
for contract in promissory morality will need to look elsewhere for a
justification for the practice.

One type of justification appeals to the ways contract law enhances
people’s autonomy by empowering them to alter their legal relations
through the creation of legally binding agreements. As Lon Fuller
explains:

[TThe law views private individuals as possessing a power to
effect, within certain limits, changes in their legal relations. The
man who conveys property to another is exercising this power;
50 1s the man who enters a contract. When a court enforces a
Promise it is merely arming with legal sanction a rule or lex

T

“ * See John Rawls, A Theory of Justice 304 (1971) (“[SJuppose that a just practice of
Promising exists, Then in making a promise ... one knowingly invokes the rule and accepts the
nefits of o Just arrangement. ... since, by hypothesis the practice is just, the principle of

al!‘nﬁeSS applies and one is to do as the rule specifies.”).
3 & a . .
The 4 For a defense of instrumental conceptions of contract and promise, see Liam Murphy,

(20%0) tificial Morality of Private Law: The Persistence of an Illusion, 70 U, of Toronto L.J, 453

110 * Oliver Wendell Holmes, The Path of the Law, 10 Harv, L. Rev, 457 (1897), reprinted in
Harv. L. Rev. 991 (1997),
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without it.57

Consequentialist Theories. Theorists of a more consequentialist
bent—those who focus on the effects of a law, as dlSt{ngUIShedoform its
intrinsic value—find the justification for contract law in the_ social goods
it produces. Law and economics scholars, for example, typically justify
contract law in terms of its effects on social welfare: we enforce freely
chosen agreements because that is a way of giving people tools to credibly
commit themselves to one another, so that everyone has the assurances
they need to engage in mutually beneficial transactions. A is willing to
enter into the agreement where A pays B $5 now and B gives A a bicycle
tomorrow, because the threat of a legal remedy deters B from breaching
the agreement by taking the money and running. Such justifications of
contract law therefore track closely the practice theories of promissory
obligation described above. The difference is that they don’t depend on
the existence of a moral practice of promising. Social welfare is likely to
be increased by the creation of an institution of contract, even if there is
no moral practice of promising to piggyback on.

Intermediate Theories. Intermediate positions on the relationship
between law and promissory morality are available too. It might be
important that contract law be defined in ways that support our moral
practices even if its point is not to directly enforce them. Suppose the
aforementmned_ law and economics scholars are correct, and contract law
ought to_be designed to promote social welfare by giviI;g people the tools
of commitment on which much productive activity depends. Suppose als0
that the rules of contract law look suboptimal from thi.s standpoint,
because they track too closely the morality of promising. Still, if
promising 1s an entrenched social practice that promotes productive

_ . L. Rev. . t
and Promise, 109 Colum., L. Re ); Jody P. Kraus, The Correspondence of Contrac
86 Colum. L, Rev. 569 (1956, V. 1602 (2009); Randy E, Barnett, A Consent Theory of Contra

7 See Peter Benson thts
bE8aiFaton & vansamiior o ;’J;it(:ce in ’l‘mnagctions 369 (2019) (arguing that contract law
assert their sheer independenceni-r%?nm&se‘ssmg “two moral powers: first, a moral capacity Y
circumstances; and, second, NeIr needs, preferenc d even the
that treat everyone as indep?ﬂ?:i(::i?tl lc:: Itjgglty to;_ecognize and to r?:pg’;ﬂggﬁ?;i};:: of interagtwn
Specitic sense Suppos er ).
ed by the first moral pow
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brings A a veggie burger, fries, and an iced tea. Does A have an obligatioy, ¢,
rin ;

or the food? If so, on what grounds? i
54 f(2) B wants to transfer $10,0QO tc: C, but n;a]l;ise ;K }911::::';:112% in Fhe
online form, and the money endsupinA’s accolzln‘?- Obligation
to return the money to B? If so, on what grounds: |

(3) Every morning, A stops by B’s newsst?nd fotli1 a m-?rmng E aper,. One
morning, there is a long line. A grabs a paper | 1;1)11}11 e pile aDn olds it s
for B to see. B winks at A, and A walks away with t 3 gaper_ 0es A have -
obligation to pay for the paper? If so, on wha; grounds? o

in (3), except A simply grabs a paper and walks away wit

it. Dé:a)s ASI?::ree aailgb(li;ationlio pay for the paper? If so, on what groundg?

(5) Ais injured in a car accident anc_i taken unconscious to hf)spiltal B.
B treats A and sends A a bill for B’s services. Does A have an obligation t,
pay the bill? If so, on what grounds?

(6) A’s 15-year-old daughter C injures her ankle playing basketball. A
looks at the ankle and decides that it is merely a sprain. Three days later,
when C is visiting a friend, the friend’s father D notices that the area around
the ankle has turned purple. D immediately takes C to see B, who is a
physician. B X-rays C’s ankle and finds a hairline fracture. B sends both A
and D a bill for B’s services. Does either A or D have an obligation to pay the
bill? If so, on what grounds?

Ora Lee Williams v. Walker-Thomas Furniture Co.

United States Court of Appeals, District of Columbia Circuit, 1965.
121 U.S.App.D.C. 315.

m J. SKELLY WRIGHT, CIRCUIT JUDGE. Appellee, Walker-Thomas
Furniture Company, operates a retail furniture store in the District of
Columbia. During the period from 1957 to 1962 each appellant in these
cases purchased a number of household items from Walker-Thomas, for
which payment was to be made in installments. The terms of each
purchase were contained in a printed form contract which set forth the
value of the purchased item and purported to lease the item to appellant
for a stipulated monthly rent payment. The contract then provided, in
substance, that title would remain in Walker-Thomas until the total of
all the monthly payments made equaled the stated value of the item, at
which time appellants could take title. In the event of a default in the

pl?yment of any monthly installment, Walker-Thomas could repossess
the item.

~ The contract further provided that “the amount of each periodical
1ns§ta11ment payment to be made by [purchaser] to the Company under
this present lease shall be inclusive of and not in addition to the amount
of each 11}sta11ment payment to be made by [purchaser] under such prior
leases, bills or accounts; and qJ] payments now and hereafter made by
[purchaser] shall be credited pro ratq on, gl outstanding leases, bills and
accounts due the Company by [purchaser] at the time each such payment
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gecTIONZ
;s made.” [Emphasis added.—Eds.] The effect of this rather obscure

rovision was to kee_p a balance due on every item purchased until the
palance due on all items, whenever purchased, was liquidated. As a
result, the debt incurred at the time of purchase of each item was secured
by the right to repossess a}l the items previously purchased by the same

urchaser, and each new item purchased automatically became subject
to a security interest arising out of the previous dealings.

On May 12, 1962, appellant Thorne purchased an item described as
o Daveno, three tables, and two lamps, having total stated value of
$391.10. Shortly thereafter, he defaulted on his monthly payments and
appellee sought to replevy all the items purchased since the first
transaction in 1958. Similarly, on April 17, 1962, appellant Williams
bought a stereo set of stated value of $514.95.1 She too defaulted shortly
thereafter, and appellee sought to replevy all the items purchased since
December, 1957. The Court of General Sessions granted judgment for
appellee. The District of Columbia Court of Appeals affirmed, and we
granted appellants’ motion for leave to appeal to this court.

Appellants’ principal contention, rejected by both the trial and the
appellate courts below, is that these contracts, or at least some of them,
are unconscionable and, hence, not enforceable.

* %%

In other jurisdictions, it has been held as a matter of common law
that unconscionable contracts are not enforceable. While no decision of
this court so holding has been found, the notion that an unconscionable
bargain should not be given full enforcement is by no means novel. In
Scott v. United States, 79 U.S. (12 Wall.) 443, 445 (1870), the Supreme
Court stated:

“* % *If a contract be unreasonable and unconscionable, but not
void for fraud, a court of law will give to the party who sues for
its breach damages, not according to its letter, but only such as
he is equitably entitled to. * * *”

Since we have never adopted or rejected such a rule, the question here
Presented is actually one of first impression.

Congress has recently enacted the Uniform Commercial Code, which
Specifically provides that the court may refuse to enforce a contract which
t finds to be unconscionable at the time it was made. 28 D.C.Code § 2—
302 (Supp. IV 1965). The enactment of this section, which occurred
SubSEQuent to the contracts here in suit, does not mean that the common
aW of the District of Columbia was otherwise at the time of enactment,
no? does it preclude the court from adopting a similar rule in the exercise
of itg Powers to develop the common law for the District of Columbia. In
At in view of the absence of prior authority on the point, we consider
‘-‘-_‘_—"‘-———_—

bri ' At the time of this purchase her account showed a balance of $164 still owing from her
'l"hor Purchases, The total of all the purchases made over the years in question came to $1,800.

tal payments amounted to $1,400.

A
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the congressional adoption of § 2-302 persuasive a‘{thorit).’ for following
the rationale of the cases from which the section is explicitly deriveq

Accordingly, we hold that where the element of unconscic»nability is
present at the time a con ade, the contract should not }

enforced.
Unconscionability has gene

tract is m

rally been recognized to include gp

absence of meaningful choice on the part of one of the parties togethey
with contract terms which are unreasonably favor_able to the other party.
Whether a meaningful choice is present in a particular case can only he
determined by consideration of all the circumstances sux:rounding the
transaction. In many cases the meaningfulness of the choice is negated
by a gross inequality of bargaining power. The manner in which the
contract was entered is also relevant to this consideration. Did each party
to the contract, considering his obvious education or lack of it, have a
reasonable opportunity to understand the terms of the contract, or were
the important terms hidden in a maze of fine print and minimized by
deceptive sales practices? Ordinarily, one who signs an agreement
without full knowledge of its terms might be held to assume the risk that
he has entered a one-sided bargain. But when a party of little bargaining
power, and hence little real choice, signs a commercially unreasonable
contract with little or no knowledge of its terms, it is hardly likely that
his consent, or even an objective manifestation of his consent, was ever
given to all the terms. In such a case the usual rule that the terms of the
agreement are not to be questioned should be abandoned and the court
should consider whether the terms of the contract are so unfair that

enforcement should be withheld.

In determining reasonableness or fairness, the primary conc
must be with the terms of the contract considered in light of the
circumstances existing when the contract was made. The test is not
simple, nor can it be mechanically applied. The terms are to be considered
“in the light of the general commercial background and the commercial
needs of the particular trade or case.” Corbin suggests the test as being
whether the terms are “so extreme as to appear unconscionable according
to the mores and business practices of the time and place.” . . . We think
this formulation correctly states the test to be applied in those cases
where no meaningful choice was exercised upon entering the contract.

Because the trial court and the appellate court did not feel that
enforcement could be refused, no findings were made on the possible
unconscionability of the contracts in these cases. Since the record 18 not
sufficient for our deciding the issue as a matter of law, the cases mu® ¥
remanded to the trial court for further proceedings. :

ern

So ordered.

m DANAHER, CIRCUIT JUDGE (dissenting). The District of Columbia C
of Appeals obviously was as unhappy about the situation here presente

as any of us can possibly be. Its opinion in the Williams case, quoted 1"
the majority text, concludes: “We think Congress should consider

ourt

|
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spomoN?
orrective Jegislation to protect the public from such exploitive contracts

y tilized in the case at bar.”

as were u
My view is thus summed up by an able court which made no finding

that there had actually been sharp practice. Rather the appellant seems
to have known precisely where she stood.

There are many aspects of public policy here involved. What is a
Juxury to some may seem an outright necessity to others. Is public
oversight to be required of the expenditures of relief funds? A washing
machine, €.g., In the_hands of a relief client might become a fruitful source
of income. Many relief clients may well need credit, and certain business
ostablishments will take long chances on the sale of items, expecting
their pricing policies will afford a degree of protection commensurate
with the risk. Perhaps a remedy when necessary will be found within the
provisions of the “Loan Shark” law, D.C.Code §§ 26-601 et seq. (1961).

I mention such matters only to emphasize the desirability of a
cautious approach to any such problem, particularly since the law for so
long has allowed parties such great latitude in making their own
contracts. I dare say there must annually be thousands upon thousands
of installment credit transactions in this jurisdiction, and one can only
speculate as to the effect that these cases will have.

* k %

The Walker-Thomas Furniture Company

NoOTES

(1) What is the test for unconscionability according to Judge Wright?
Vhere exactly does it appear in the opinion? Does Judge Danaher, writing
In dissent, believe that this is the wrong test, or that there should be no
Unconscionability defense?

(2) In an important 1967 article, Arthur Leff distinguished between
IE}‘O%dural unconscionability and  substantive  unconscionability.
neonscionability and the Code—The Emperor’s New Clause, 115 U. Pa. L.
V. 485, 487 (1967). “Procedural unconscionability” refers to defects in the

-
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(5) Should it matter if the contract was written by one party and
esented to the other on a take-it-or-leave-it basis? Doesn’t this describe

' tracts that most of us enter?

most con

comment: The Ex Ante and Ex Post Perspectives

Breach of contract is often a wrong that harms the nonbreaching
arty. In many cases, there is a strong intuition that the breaching party
chould compensate the nonbreaching party for their losses—that the
preaching party should be made to pay for the breach because justice
between the parties requires it. One purpose of awarding damages is to
enforce such post-breach obligations. This aspect of contract law is
packward looking, or takes an “ex post” (after the event) perspective on
the transaction.

At the same time, one of the great benefits of having a law of contract
is the assurance it gives parties entering into agreements. When you
enter a contract, you know that the other side has a new reason to
perform: the threat of legal liability for breach. And you know that you
are at least partly insured against breach, most likely in the form of
money damages awarded to you as the nonbreaching party. These legal
protections make possible value-creating transactions (exchanges in
which both sides gain) between parties who otherwise might not trust
one another. A second function of contract law is to provide such
assurances by giving parties the right incentives. This is a forward
looking, or “ex ante” (before the event), aspect of contract law.

Contract is hardly the only area of the law that has both ex ante and
ex post functions. A criminal law, for example, can serve both deterrent
and retributive functions. Criminalizing theft deters people ex ante from
stealing by attaching new costs (possible imprisonment) to the act. It also
serves to express society’s disapproval of the bad act ex post by punishing
the individual who has committed it.

That said, the distinction between the ex ante and ex post
perspectives is especially important in contract law, and can create
significant tensions within it. When, for example, should the law require
that a contract be in writing? From the ex ante perspective, requiring a
writing is a good idea because it gives parties a new reason to put their
agreements on paper. Enforcing oral agreements is more expensive for
the courts and less reliable for the parties. Yet we know that no matter
what the rule, some parties will enter into agreements based on no more
than a handshake. When there is clear proof that the parties entered into
an oral agreement, should we let the breaching party get off scot-free
Simply because it was not reduced to writing? What is the best rule from
the ex post perspective?

Another area where we will see the two perspectives at work is in

ff:he interpretation of contracts, and especially in the difference between
Ormalist and contextualist approaches, Simplifying a bit, formalists tend

N "
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; . itings, whereas contextualistg ar
gt iad o I¥1eamngfc.t:fi1‘::][(‘:1;{:ugrnsi:a\nces that gave rige tq thz
willing to admit more e:’;dif;‘; ective, one advantage of formalism ig that
writing. From the ex (;’;e ;’re dictable. If an insurance contract says that
case ‘outcomes aret Iz:lted “against all loss, damage, expense and liability
the mgured 18 p{‘o_er to property,” the parties know that it Protect,
resulting fromhlflJE:ei That is what the written contract says. Fer the
against all suc tige h(;wever, a focus on the text can lead to Injustice
E’ixﬁi);;spsﬁﬁe;arti;}s to the contract unquest_ionably mte;ndeiii to insure
only against losses to third parties, not against 1}95868'1;? t eB Htlsured.
True, they did a poor job expressing thi?.t agreement in (‘iNEfl 1ng.t u Wl}ere
there is clear evidence that the parties }ntend‘e;d a diiierent meaning
wouldn’t it be unjust to ignore that evidence’ z‘-’fnd yet to allow the
evidence is to muddy the waters for futu}'e pa_lrtles, who will be legg
certain about how a court will interpret their written contract.

One way to explore the ex ante perspective is to ask, “Who are the
future parties rooting for?” Many litigating parties (if they are not repeat
players) just want to win the lawsuit. They view the transaction from the
ex post perspective. Future parties, who have not yet con_tracted and so
are in the ex ante perspective, are often in a better position to evaluate
what the law should be. Consider, for example, whom the future parties
are rooting for in Williams v. Walker-Thomas Furniture. 1t is
unsurprising that consumer groups representing future consumers
would oppose the kind of advantage-taking in Walker-Thomas. But it is
possible that an industry group representing future furniture sellers
would also oppose the Walker-Thomas practices. Can you see why? Then
again, if the new rule drives Walker-Thomas out of business, will anyone

ings to poor people? While the effect of the

is far from certain, considering this effect
rspective on the decision in the case.

Alice Sullivan v, James O’Connor

Supreme Judieial Court of Massachusetts, 1973.
363 Mass. 579.

exceptions presents ques

: . tions about
Instructions on the issue o

the correctness of the judge’s
f damages,
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activity effectively withopt legal intervention, .making th_e. rules of
contract too discordant with the everyday mgrahty of promising could
have the unintended consequence of dlsrt}ptlpg the mor:al p_ractice in
ways that might undermine the very objective of maximizing social
welfare—and perhaps erode our moral culture more generally. Some law
and economics scholars, for example, have argued that it is a good thing
if people breach contracts where it is in their 1_nterests to do so, so long
as they fully compensate the other party by paying them full expectation.
Quch “efficient breaches” increase social welfare: the breaching party
does better because she prefers to breach than perform, while leaving the
preach victim no worse off because he gets an amount of money in
damages that makes him indifferent between breach and receiving the
performance. But if such an idea gets too entrenched, that might promote
the idea that it is morally okay, worthy even, to breach one’s promises,
which could undermine people’s trust in the moral practice.58

A skeptic might respond that we don’t need the moral practice once
we have an institution of contract. But there are significant costs to legal
enforcement, suggesting that it is better to leave the enforcement of some
agreements to the non-legal realm. Most obviously, there are the costs of
administrating the legal processes involved in creating and sustaining
the legal institution. Less obviously, but more importantly:

There is a real need for a field of human intercourse freed from
legal restraints, for a field where men may without liability
withdraw assurances they have once given. Every time a new
type of promise is made enforceable, we reduce the area of this
field. The need for a domain of “free-remaining” relations is not
merely spiritual. Business deals can often emerge only from a
converging series of negotiations, in which each step contains
enough assurance to make worthwhile a further exchange of
views and yet remains flexible enough to permit a radical
readjustment to new situations. To surround with rigid legal
sanctions even the first exploratory expressions of intention
would not only introduce an unpleasant atmosphere into
business negotiations, but would actually hamper commerce.
The needs of commerce in this respect are suggested by the fact
that in Germany, where the code makes offers binding without

consideration, it has become routine to stipulate for a power of
revocation,59

(C) THREE MORE PERSPECTIVES ON CONTRACT LAW

Llaw and Economics. We have already mentioned law and economics
3 a justificatory theory of contract law. The approach has also been
‘_‘-___'—!—-—_;

* For a discussion of the ways in which contemporary contract law may be eroding our

Eoﬁ? culture, see Seana Valentine Shiffrin, The Divergence of Contract and Promise, 120 Harv.
- hev. 708 (2007).

® Lon Fuller, Consideration and Form, 41 Colum, L, Rev. 799, 813 (1941).
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ormously generative in thinking about doctrine. For the At ﬁfty
en

larship in the United States hag em
years or so, n;ﬁggsco'll‘l}:;a:;;lc;lr?li c approach focuses on the incen tiVeglf;Z‘%
o n:,e and .their likely effects on hun.lan 1?8_11«':1\7101'. b
rules (ire?sethe probable effect of the unconscmn:abﬂlty doctrine o thz
S};iaclzsp t%at poor people will pay for goods? }}‘c{:rmrr;g]};:eif{ﬁ)r?{nt da’?‘ages
measures influence parties’ dec1_smns to per R f oW wil] the
Hadley rule affect the flow oi: information da 1€ oL contractiy, 9
When answering such questions, law an ecimonllf}gs scholarg hayg
traditionally assumed that parties are ratlonzéli ; 'Sgi -Interesteq utiliy
maximizers. They have assumed that, when deci ng how to act, 1)
people rationally weigh all costs and benefits of their vsilngus Options, gng
(2) each is indifferent as to the costs or benefits that their actiong mig

ht
impose or confer on others.

The economic approach described above is predictive. It aimg ¢, tell
us what effects one or another legal rule will have on people’s behayigy,
To assess the significance of those effects for the gvaluat_lor} of legal rules,
we will need to add normative assumptions to this predictive methog. As
noted above, many law and economics scholars argue that the goal of the
law should be to maximize social welfare, or overall preference
satisfaction. In the second edition of his enormously influential book,
Economic Analysis of Law, Richard Posner (who was later appointed a
judge on the Seventh Circuit Court of Appeals) identified three functions
of contract law. First, it furnishes “incentives for value-maximizing
conduct in the future,” i.e., conduct that exploits economic resources in
such a way that human satisfaction as measured by aggregate consumer
willingness to pay for goods and services is maximized. Second, it reduces
the “complexity and hence cost of transactions by supplying a set of
normal terms that, in the absence of a law of contracts, the parties would
have to negotiate expressly.” Third, it furnishes “prospective transacting
parties with information concerning the many contingencies that may

defeat an exchange, and hence. . .assist[s] them in planning their
exchange sensibly,”60

More recently, empirically-minded scholars have begun to explore

alternatives to the rational actor model.6! Results from experimentf’il
psychology suggest that people are often systematically non-rational in
the ways in which they process information (they employ heuristics and
e Elihjsal 8 biases) and that their preferences are not exclusively self-

mtez:ested (they are often other—regarding and motivated to conform
apphcal_)le legal and social norms for their own sake). These behaviora
econom_lsts argue that the lawmakers can and shoulci take into accognt
these biases, heuristics and non-self-interested preferences in designing

:: giChard Posnler,. Economic Analysis of Law 68-69 (2d ed. 1977),
to Law a;s’gc-g;;zlir;atg%esizgstc?{ss R. Sunstein ang Richard Thaler, A Behavioral %’gfws
d Deci;sion Makiné f‘:ev. 1471 (1998); Donald C. Langevoort, Behaviord

n Legal : i Rev:
1499 (1998). ega Scholarsth_.A Literature Review, 51 Vand
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the law. In the area of contracts, this has produced new arguments for
mildly paternalistic rules, such as pro—emplqyee defaults in employment
contracts, and for the penalty rule, which prevents parties from
contracting for punitive damages for breach.62

Relational Contract Theory. To evaluate the rules of contract law, we
need to know how contract law plays out on the ground and how it
interacts with other social forces. Law and economics aims to do this
within the individualistic confines of the rational actor model, or, in the
case of behavioral economics, using that model tweaked to reflect the
findings of empirical psychology. Relational contract theory takes a less
reductive and less individualistic approach by studying the ways contract
Jaw plays out among actors who find themselves situated in a complex
web of social relationships often governed by overlapping legal and non-
Jegal norms, and are therefore at the mercy of multiple social forces.

The foundational article in this tradition is Stuart Macaulay’s
article, Non-Contractual Relations in Business: A Preliminary Study,
published in the American Sociological Review in 1963. Macaulay used
interviews with businesspeople and lawyers to attempt to answer the
questions “What good is contract law? Who uses it? When and how?63
He concluded that among business people, “contract and contract law are
often thought unnecessary because there are many effective non-legal
sanctions.”64 Those non-legal sanctions included, for example, refusal to
deal with a party in the future and the reputational costs of breach.
Macaulay also argued that personal relationships and trust often
provided all the assurance that was necessary. In fact, businesspeople

reported that too much law and lawyering got in the way of successful
transactions:

Not only are contract and contract law not needed in many
situations, their use may have, or may be thought to have,
undesirable consequences. Detailed negotiated contracts can get
in the way of creating good exchange relationships between
business units. If one side insists on a detailed plan, there will
be delay while letters are exchanged as the parties try to agree
| on what should happen if a remote and unlikely contingency
; occurs. In some cases they may not be able to agree at all on
' such matters and as a result a sale may be lost to the seller and
; the buyer may have to search elsewhere for an acceptable
supplier. Many businessmen would react by thinking that had
No one raised the series of remote and unlikely contingencies all
this wasted effort could have been avoided.

Mel * See, e.g., Cass R. Sunstein, Switching the Default Rule, 77 N.Y.U. L. Rev. 106 (2002);
' 21;&‘;&?}”” Eisenberg, The Limits of Cognition and the Limits of Contract, 47 Stan. L. Rev.

. Am : Stewart Macaulay, Non-Contractual Relations in Business: A Preliminary Study, 28
- o0c. Rev, 55, 55 (1963)

# 1d. at 63.
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ent can be reached at the negotiatiop
eem rangements may create undesirable
between business units. Some
busi n object that in such a carefully worked oyt
i ets performance only to the letter of the
relatlonshslp }czmei.argming indicates a lack of trust and blu_nts the
contrac;. O?Cfrigndship' turning a cooperative venture into an
del:.:xartl)n?stic horse trade. Yet the greater danger perc:em_gd by
zgmegbusinessmen is that one would have to perfogrf h13. S}qe Of
the bargain to its letter and thus lose what is calle ﬂexﬁ.)lhty.
Businessmen may welcome a measure of vagueness in the
obligations they assume s0O that they may negotiate matters in
light of the actual circumstances.

Adjustment of exchange relatiqnships and dispute
settlement by litigation or the threat of it also ha_s many costs.
The gain anticipated from using this form of coercion often fails
to outweigh these costs, which are both monetary and non-
monetary. Threatening to turn matters over to an attorney may
cost no more money than postage or a telephone call; yet few are
so skilled in making such a threat that it will not cost some
deterioration of the relationship between the firms. One
businessman said that customers had better not rely on legal
rights or threaten to bring a breach of contract law suit against

him since he “would not be treated like a criminal” and would
fight back with every means available.65

Since the publication of Non-Contractual Relations in Business, many
other scholars have studied how parties use non-legal norms, practices,
and sanctions, as well as the advantages and disadvantages of those
Fnechanisms compared to legal enforcement and how the law can
interfere with and support those non-legal forms of assurance. Different
'scholars draw different conclusions from the data. For some, the lesson
is that contract law should be more attuned to the customs aI;d practices
surrounding the partieg’ agreement and to the fact that contractual
a;xf-’angements chang_e and grow over time, and that courts should seek
ﬁet?:gg?iﬁz mech.amssﬁms that tend to support the extralegal relationship
\ the parties.86 Others haye argued that 1 and less

flexible interpretations are bett o e EmaL a0
er for parties who want to “allocate

n the legal and extralegal realms 10
ue of their transaction.”s7

Even where agr
stage, carefully planne_zd ar
exchange relationships

8 Td, at 64,
% See, e.g., Richard ; .
Rev. 789 (1993); Ian R, Malg;,sil; e?ﬁal’ n“;mde 2 and Relationg] Sales Contracts, 26 Loy. LA L.
iy Lisa Bernstein, Merchqn, Lizwc}ny F;‘;um of Contracts, 47 S, Cal, L. Rev. 691 (1974
mmanent Business Norms 144U " a Merchant Court: Rethinki s Search [T
C B8 L ) ] .Pa. L, * Ltethinking the Code’s Sea
ase for Formalism in Relationq) Commcge‘é-‘; 1}'];&5,1}718_‘8 1({1996). See also Robert E. Scott, 7
\ » U- L. Rev. 847 (2000).
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a court gives fox" a case outcome or rule is often not the whole story.
Judicial (and legislative) deqlsmns are influenced by many factors. These
can range from case-spemfflc factors_ such as the quality of legal
representation, the sympathies of the judge or jury, or a court’s hidden
agenda, t0 broader gocu;l facts such as raw political power, economic
forces, or the subordination of classes of persons.

Critical contracts scholarship has taken many forms. Morton
Horwitz, in his monumental The Transformation of American Law, for
example, argued that developments in nineteenth century contract law
functioned to protect commercial interests and the mercantile class:

The emergence of the objective theory, then, is another measure
of the influence of commercial interests in the shaping of
American law. No longer finding it necessary to enter into battle
against eighteenth century just price doctrines, they could
devote their energies to establishing in the second half of the
nineteenth century a system of objective rules necessary to
assure legal certainty and predictability. And having destroyed
most substantive grounds for evaluating the justice of exchange,
they could elaborate a legal ideology of formalism, of which
Williston was a leading exemplar, that could not only disguise
gross disparities of bargaining power under a facade of neutral
formal rules of contract law but could also enforce commercial
customs under the comforting technical rubric of “contract
interpretation.”68

Other historically minded authors have argued that courts in the
Reconstruction South used facially neutral contract rules to enforce the
continued subjugation of formerly enslaved Black people,t® that in the
late nineteenth century negative injunctions were used primarily against
female performers to effectively bind them to their male managers,70 and
that judicial hostility toward the enforcement of agreements between
spouses has historically systematically disadvantaged women.”!

At times subjugated persons were able to use contract law to their
advantage. As Dylan Penningroth explains: “Already by 1873 . .. Black
people were actively participating in the South’s country and state
courts, amplifying and extending a pattern set during slavery. And they
continued to do so during the era of Jim Crow when they lost the right to
vote and were violently subjugated in public life.”72 At the same time,
contract law was often part of the apparatus that sustained white

% Morton J. Horwitz, The Transformation of American Law, 1780-1860 201 (1977).

® Jennifer Roback, Southern Labor Law in the Jim Crow Era: Exploitative or
Competitive?, 51 U, Chi, L. Rev. 1161 (1984).
™ Lea S. VanderVelde, The Gendered Origins of the Lumley Doctrine: Binding Men'’s
nsciences and Women’s Fidelity, 101 Yale L. J. 775 (1992).
" Jill Elaine Hasday, Intimacy and Economic Exchange, 119 Harv. L. Rev. 491 (2005);
E va B. Siegel, The Modernization of Marital Status Law: Adjudicating Wives' Rights to
arnings, 1860-1930, 82 Geo. L.J, 2127 (1994).

™ Dylan C. Penningroth, Race in Contract Law, 170 U. Penn. L, Rev. 1199, 1212 (2022).
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: : pusiness could not go on if you ¢y
ts “ffttsx %ﬁgtzrlla;goplﬁ White people needed to be able ;
mal_ce contract etent, reason able people. They neede
i e ask(i:(;lg Ifegal knowledge, to be co-participantg ¢
peopli tzo};?;fuﬁigorthat turned otherv&;ise“ ordinary be,haVior, lilli
igssﬁing a pen, into legally binding acts. 73 Blac:; peOplg S eXercige of
contract rights in a world defined by white iuPr eH;O 31’ereflllu1red Whiteg ¢
think of them as both ordinary and sef“apard, ag pex 1; Who were infeyj,
yet capable of transacting business. In ee ,lv"lcdorle: won by Bl
litigants often depended on Wringing tactical advantages from tp,
ideology of white supremacy, as when their lav:'yers1 were able to defenq
them against enforcement of contracts by v'vhlte p amtjlffs by invoking
their ignorance and illiteracy. And, as Brittany Farr's work on labgy
contracts involving sharecroppers and s}_lare:tenants in thfa post-slavery
South shows, extralegal threats of retribution al-ld doctrllnal obstacleg
served to seriously limit their ability to fully Ymdmate their contractual
rights, even, perhaps especially, when infringements of their rights
involved violence.?®
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d Blag

Such critical studies show the importance of sometimes taking a
skeptical attitude toward the law. Contract law is a tool. Like other tools,
it can be put to many different uses. It can serve those uses well or poorly,
depending on its design. And the uses themselves can be more or less
praiseworthy. The careful study of contract law requires an inquiry into

the nature of the tool, the usefulness of its design, and the value of the
ends it serves.

DRAFTING EXERCISE: SELLING AN EGG CLEANER

The follow_fing exercise draws extensively from William K. Sjostrom, Jr., An
Introduction to Contract Drafting (2012), which is an excellent resource for

identifying basic contractual components and learning how agreements are
structured.

(A) Regd the contract below and try to identify the following types
of provisions: title, preamble, recitals, words of agreement,
performgnce provisions, consideration, representations and
?varra'mtles, and concluding provisions. In other words, try to
identify the function and legal effect of each provision.

(B) If you represented the buyer, Yoko E. White, what changes

zllgg;etsg s ref('l Eest to the proposed contract? Ask ChatGPT for
10ns of how to redraft ble to
the buyer. the contract to be more favora

—_—

78 Id, at 1243,
Id. at 1296 (references o
Id. at 123843,

Brittany Farr, Breach b

+ ) G jon in
the Post-Slavery South, 69 UG Y ‘I/.I_Dlgf;‘feé r?;h&gg;?otten History of Sharecropper Litigatt

mitted),
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4. Which of the foregoing answers can the parties contract
around (and how)?

(B) SOURCES OF CONTRACT LAW

The Common Law of Contract. Most contracts in the United States
are governed by state law. Strictly speaking, therefore, there is no single
U.S. law of contract. We have fifty laws of contract spread among the fifty
states, plus separate laws of contract that govern the District of
Columbia, Puerto Rico, other U.S. jurisdictions, as well as a federal
contract law for contracts with the federal government and the like.
These separate laws of contract differ from one another in important
ways, many of which will be discussed in this book. But almost all these
bodies spring from a single source: the English common law. (The most
important exception is Louisiana, whose contract law derives from the
French Civil Code.) And as these laws of contract have grown and
changed over the years, courts and legislatures have looked to one
another for guidance and to a small number of national authorities. As a
result, though it is important to keep local differences in mind, one can
say that there is a distinctive U.S. law of contract. That law is the subject
of this book.

Except where displaced by statute, the general law of contract in the
United States is a product of judicial decisions in individual cases. This
form of lawmaking is one of our most important inheritances from
England. The English law of contract emerged largely from the decisions
of the common law courts together with those of the competing Chancery
Court (discussed below).11 Although the judges of these courts proceeded
modestly on a case-by-case basis, adjudicating individual controversies
brought before them, they did not act without guidance. Important
sources for the common law of contract included Roman Law (most
significantly, Justinian’s Corpus Juris Civilis), Canon Law (the law of
the Church), and the Law Merchant (customary law developed by
merchants in their dealings with one another). Most important, however,
was the principle of stare decisis, which required that courts follow the
holdings of earlier judicial decisions. Judicial adherence to this principle
meant that over the course of centuries, there emerged a judicially
created, well-defined body of legal rules. The core of U.S. contract law
remains largely a creature of the common law. Contract law lives in the
records of judicial decisions.

The fact that the law of contract lives in the decisions of courts can
make it difficult to find. As a result, treatises and other secondary sources
have had a significant influence on the development and harmonization
of the law of contract in the United States. The two most important
treatises have been and remain Samuel Williston’s The Law of Contracts

1 See A.W.B. Simpson’s monumental work, A.W.B. Simpson, A History of the Common
Law of Contract: The Rise of the Action of Assumpsit (1975).
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the Restatement of Contracts. As the title implies, tl'}e work aiftempted to
systematically restate the prevailing law of contract in the Un1ted States.
Drafting of the Contracts Restatement (along with those covering Torts,
Conflict of Laws and Agency) began in 1923, with Samuel Williston
serving as the Reporter on the contracts volume and Arthur Corbin as
Williston’s most important advisor. The final draft was approved in May
1932. Williston reported that “the endeavor in the Restatement is to
restate the law as it is, not as new law.”14 The end product, however, also
had strongly normative aspects. Several provisions had only marginal
support in the case law and were clearly advanced as iImprovements upon
prevailing doctrine. The Restatement of Contracts, today often referred

to as the “First Restatement,” was enormously influential and has been
cited in thousands of judicial opinions,

In the early 1960s, the ALJ began work on the Second Restatement
of Contrac};s with Robert Braucher as the Reporter. Braucher served in
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Court of Massachusetts and was succeeded by E. Allan Farnsworth.
Sixteen tentative drafts were produced, culminatir;g in a final version
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SECTION 1 INTRODUCTION

In the Spring of 2022, the ALI m
Restatement of the Law, Consumer Contracts (“Restatement of
Consumer Contracts”). This work supplements the Second Restatement
for the special category of contracts between businesses and consumers.

For all their persuasive authority and importance for the
development of the common law, it must be remembered that the
Restatements are not the law. They represent the collective judgments of
a highly respected body of legal experts about what the law is or, in a few
instances, what it should be. That said, individual Restatement
provisions and the comments to them often provide especially clear and
carefully drafted statements of legal rules. For this reason, we will refer

extensively to both the First and especially the Second Restatement of
Contracts throughout this book.

{,egislati.ve Codification. At the end of the nineteenth century, the
English Parliament began to codify large segments of commercial law.

One of the early statutes was the English Sale of Goods Act, enacted in
1893.

In the United States, the National Conference of Commissioners on
Uniform State Laws), today known as the Uniform Law Commission
("*ULC”), composed of Commissioners appointed by the governors, was
created in 1892 to promote efforts to codify and homogenize state laws.
In 1902, the ULC entrusted to Samuel Williston the task of drafting a
model statute for the sale of goods.1® The result was the Uniform Sales
Act, approved by the Commissioners and recommended to the state
legislatures in 1906. Over thirty states eventually adopted the Uniform
Sales Act, which largely followed the English statute, often copying its
language verbatim. Because, as in England, an effort was made to
preserve a continuity with the common law, the Uniform Sales Act did
little to change the basic structure of contract law.

embership approved a new

The next major effort at codification, the Uniform Commercial Code
(UCC), took a very different approach. Like the Uniform Sales Act, the
UCC is a model statute that becomes law only if enacted by a legislature.
Whereas the Uniform Sales Act dealt only with the sale of goods, the UCC
covers a wide range of commercial transactions, including the sale of
goods. Work on the Code began in the early 1940s, under joint
sponsorship of the ULC and the ALL The first edition was approved in
1952. After the New York legislature rejected the 1952 version, revisions
were made and a new edition, known as the 1958 Official Text with
Comments, was published. New York enacted this revised version, after
which many states followed. Today, forty-nine states, plus the District of
Columbia and the Virgin Islands, have enacted the UCC. Louisiana has
adopted Articles 1, 3, 4 and 5. The focus of this book will be Article 2,
which governs the sale of goods.

16 For a history of earlier and largely unsuccessful efforts to codify American law, see John
Honnold, The Life of the Law 100-145 (1964).
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Llewellyn anh [11% C often departs from the common l_aw. Although UC(C
As a result, the ol commercial transactions of specified types, some of
:ﬁiﬁtisé 50:'?111.25 have influenced the subsequent development of the

common law of contract. .
The UCC has been amended numerous times over the years. Once

the ULC has approved a set of amendments, state_leg]zSIatureS usually
amend the state statutes to conform. The ULC website G?PS 31:1 updated
list of all uniform rules that the organization has promulgated, as well
as of the most recent amendments and which states have enacted them.
In 2003, after a fifteen-year revision process, the ULC.approved major
amendments to Article 2. The proposed changes were quite controversial,
and no state adopted the 2003 amendments.!8 Taking _note of the lack of
enthusiasm on the part of the states, the ULC withdrew the 2003
amendments in the summer of 2011. Although the 2003 amendments are
no longer part of the UCC, much less state law, we occasionally discuss
them as possible alternatives to or clarifications of existing law. The most
recent amendments to the UCC were adopted in 2022. The changes to
Article 2 are more minor than those in the 2003 project and will likely be
less controversial.

The primary architect o

Other Domestic Law. State and federal constitutional and statutory
law also have bearing on the law of contract. The Contract Clause of the
U.S. Constitution prohibits states from “impairing the Obligation of
Contracts.” Art. 1 § 10. Also relevant is the 13th Amendment of the U.S.
Constitution abolishing slavery. Many state and federal statutes
regulate particular types of contracts, such as statutes on consumer
protection, employment, and landlord-tenant relationships. And there
are federal and state statutes that prohibit forms of discrimination in
contracting. For example, the federal Civil Rights Act prohibits racial
dxs:;:1:-1m11;:;11;10n£1 mandating that “all persons ... shall have the same right
G.S?Cl?l;lg 8aln enforce contracts ... as is enjoyed by white citizens.” 42
. International Developments. Two
International commerce will be referred to

As of May 2023, the United ] i
.Intern.ational Sale of Goods (ClbgaGBlol?:ngnventlon s s
including Canada, Mexico a o

important developments in
throughout the book.

3 ] ideas and . =
e Re role i ; m
B . For some back i alist Moveme ; n UCC drafting, see Willia

11 see William i
Dug. Bus. LJ. 131 (2009). H. Henning, Amengeq Article 2: What Went Wrong?,
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rice from Bisko under Article o
advice. Can Smirgo recover the contl;ﬁg; pare available? Study the remq ;yf
the UCC? If not, what other remf orithe possibilities in Sections 2-704
options 1n ucce §2-703, and explo rt calculate damages for Bigj

las would a cou os
thI‘O'ngh 2'—710, Wh‘at formuOG(l) 2__708(1) and 2—‘709(1)? What must the
breach under S;Ctm(rilz f:iecovér under each?’ Do the damage measures
Zellel‘.b;;rgvei:nar;h gsl'e Sootions. protect Smirgo’s restitution, reliance oF
escri
expectation interests? : |
: (2) Suppose, instead, that on November 1, the tlm;: n?g-f:tijl ﬂﬁl delivery,
Smirgo informed Bisko that while the new oven; wr;;e c wl;s il ﬁ‘" would
not be delivered unless Bisko paid $30,000 cash. 1here o jus 1d1.cat1on
for this demand; it was clearly a preach of co_ntract. since a . thair gle 1t term
had been agreed upon. On November 2, Bisko dlscovg;'e dia here Were
three custom oven manufacturers within a hundred-mi e radius that woulq
manufacture the custom-made ovens at an average price of $29,500.. The
estimated time of delivery was in six months, however, and no businegg
concern had the type of oven Bisko needed in stock. On Nover_nber _3, Caraway
Co. announced that it was marketing a new bread almost 1der.1t1ca1 to that
developed by Bisko. The next day, the Bisko sa}le§ manager 1ni:ormed the
president that unless the ovens were obtained within ten days, Bisko would
lose an estimated $20,000 in profits on six long-term contracts 'alr_eady made
and an estimated $100,000 in profits on contracts under negotiation but not

yet signed. During the past five years, Bisko’s net profits have averaged
$100,000 per year.

On the afternoon of November 4, the president of Bisko came to you for
legal advice. Assume that Smirgo is in breach of contract and that the
Uniform Commercial Code governs this case. Based upon an analysis of UCC
Sections 2-711 through 2-717 and the business situation described, what
would you advise Bisko to do? Go as far as you can with the relevant
statutory provisions. What formulas would a court calculate damages for
Bisko’s breach under Sections 2-712(2) and 2-713(1)? Again, do the UCC

dar_nage measures described protect the nonbreaching party’s restitution,
reliance or expectation interests?

Comment: The Uniform Commercial Code and the Sale of
Goods
Article 2 of the Uniform Commercial

(when enacted by a state legislature)
: all contracts for the sale of goods.
UCC § 2-102. Section 2-105(1) defines “goods” as follows: 2

“Goods” means all things

Code is designed to govern
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gection 9-107 describes when. the sale of minerals, crops or other
roducts attached to realty c.luall.ﬁes as a sale of goods. Section 2—-106(1)
rovides that “[a] “sale’ consists in the passing of title from the seller to
the buyer for a price.”

‘ Some contracts involve both the sale of goods and the provision of
non-goods. A contractor renovating a house, for example, might agree to
provide many goods (materials, fixtures, appliances, etc.) as well as
services (construction work). Courts have held that when a contract
involves both goods and services, goods and real property or some other
mixture, the UCC applies only if the goods are the “predominant factor.”
The Eighth Circuit describes the test as follows:

The test for inclusion or exclusion is not whether they are mixed,
| but, granting that they are mixed, whether their predominant
factor, their thrust, their purpose, reasonably stated, is the
rendition of service, with goods incidentally involved (e.g.,
contract with artist for painting) or is a transaction of sale, with
labor incidentally involved (e.g., installation of a water heater
in a bathroom).

Bonebrake v. Cox, 499 F.2d 951, 960 (8th Cir. 1974). The 2022
amendments to Section 2—-102 codify this predominant purpose test.

(2) In a hybrid transaction:

(a) If the sale-of-goods aspects do not predominate, only the
provisions of this Article which relate primarily to the sale-of-
goods aspects of the transaction apply, and the provisions that
relate primarily to the transaction as a whole do not apply.

(b) If the sale-of-goods aspects predominate, this Article
applies to the transaction but does not preclude application in
appropriate circumstances of other law to aspects of the
transaction which do not relate to the sale of goods.

The Uniform Commercial Code is not designed to replace all of the
common law of contract in its areas of application. Thus Section 1-103(b)
provides that the common law of contract shall supplement the
provisions of the UCC where the common law’s rules are not “displaced
by the particular provisions of [the Code].” The Section mentions as
‘examples of non-displaced common law rules the rules governing
‘Cé_lpacity to contract, principal and agent, estoppel, fraud,
Misrepresentation, duress, coercion, mistake, bankruptcy, and other
validating or invalidating cause.”

As we discussed in Section 1.B of this Chapter, the primary drafter
of the UCC was Karl Llewellyn, a member of the legal realist school.
LlBWellyn and the other drafters did not feel beholden to the existing law,
and. the UCC departs from the common law in many significant respects.
‘Indlvidual differences are noted throughout this book. The UCC also
Includes some systematic innovations, both in substance and style. Three

€ar special mention.

L -
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of contract does not_ generally 5

: First, w.rlnlelreas:i itfl';‘gr(;?rtny%tslaf:}r parties, many Sectlﬁns Ofathe
i el les for merchants and for pgn-mfrc ants,3 g
p1~ov1d,e separate llzll;n a contract must be In writing, for example, y, alkeg
2-201’s rule fofr We an oral contract against a merchant :chan Againg ,
it easier to en O;Cction 9-205 provides that a mercl:laz}t S Written firns
non-merchant. b(ie without consideration, with no similar rule fo, oy
offer is enfoztig Section 2-207 allows terms to enter a contract betwee,
meicggtz.even when one side has not expressly agreed to them, ‘Y}}ereas
::)iscumer contracts require as_sent to SU.C}.I terms. The deﬁmhon of
“merchant” can be found in Section 2-104(1):

“Merchant” means a person who deals m goods of the kind' or
otherwise by his occupation holds }_nmself out as havn}

knowledge or skill peculiar to the practices or goods 1.nv01ved in
the transaction or to whom such knowledge or skill may be
attributed by his employment of an agent or broker or other

intermediary who by his occupation holds himself out as having
such knowledge or skill.

Pply
COde
eCtiOQ

It is important to pay attention to whether any given UCC rule applies

to all transactions, to only transactions between merchants or to only
transactions involving a non-merchant.

Second, there is the Code’s attemp
business practices or customs into the Ia
comment to an early draft of Article

t to integrate contemporary
w. As Llewellyn explained in a

2, “the intention of this Act is to use
the standards not of past decisions but of current commerce.”36 Section

2-103(1)(b), for example, defines “good faith” in transactions between
merchants to mean “honesty in fact and the observance of reasonable

comrpercial standards of fair dealing in the trade.” And Section 2—202(b)
provides that the terms of a written agreement “may be explained or

supp:lement_ed by ... usage of trade,” which is “any practice or method of
dealmg having such in a place, vocation, or trade

tion served.” UCC § 1-303(c).
e criticized thig approac

i : h, arguing that business
rminate and difficy]t to verify to serve as an effective

pproach when applying it. Richard

proach ag follows:

% See general]

Ingri s ;
Attempt to Achieve the gg:{:g I:}It Hilinger, The Argicge 2 Merchant Rules: Karl Llewelly il
(1985). ' "1¢ rue, the Beautify] in Commercial Law, 73 Geo. L.J. 114
% Uniform Revyi
generally Richard Daii?g?f%of’nc;§ 99(2), Comment (Proposed Final Draft No. 1, 1944). 5¢°
27 Stan. L, Rev. 621 (1975), ent on the Jurisprudence of the Uniform Commercial Coaé;
¥ See, e.g., Lisa B )
Search for Immanen; Bues:'::::m‘ Merchany 4

' : de’s
N Win a Merchant . nking the Co
orms, 144 J, pg. - Rev. 1765 (199061;Tt gt
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Article II is rife with such open-ended words (none of them
referred to in the definitional section) as “reasonable time,”
“reasonable medium,” “reasonable grounds,” even “reasonable
price,” “reasonable value,” “fair and reasonable cause,” and
“material  alter[ation]),” as well as the notorious
“unconscionability.” The use of generalized guides to decision
(for example, custom and usage) and open-ended terms
(reasonableness, good faith, unconscionability), the injection of
“official commentary” declaring the intent of the drafters, and,
above all, the scarcity of provisions explicit enough to be applied
without a consideration of circumstance, compel a court that
would use the Code to move beyond the literalism of
“mechanical jurisprudence.”38

As a result, even if a case is governed by a UCC provision, it is often
necessary to look to past judicial decisions to determine exactly what the
rule is.

John Tennyson v. State

Court of Appeals of Georgia, 1915.
16 Ga. App. 214.

m BROYLES, J. John Tennyson was convicted of the offense of cheating
and swindling, under section 716 of the Penal Code, commonly known as
the “Labor Contract Act,” in that he obtained from the prosecutor, H.D.
Brinson, an advance of $2 upon an alleged contract to cut four cords of
wood at 50 cents per cord on the lands of the prosecutor; this labor to be
performed between the 20th and 25th of July, 1914. From the testimony
of the prosecutor it appears that Tennyson was a share cropper with
‘ Brinson, and that Brinson paid him wages of $12 per month; that after
Tennyson had secured, on July 18, 1914, the advance of $2, he continued
to work on his crops, and continued in the employment of Brinson until
some time in October, 1914, when after “a little scrap” and “a thrashing”
l administered to the defendant by Brinson, he turned over all of his crop
to Brinson, and left the place without cutting the wood in question, or
returning the $2 advanced on the alleged independent contract.

To establish the essential elements of the offense alleged in the
accusation, the burden is upon the state to prove, among other things,
that the accused had no good and sufficient cause for failing to perform
the contract, or for failing to return the money advanced; and also that
058 to the person advancing the money resulted therefrom. In the case
at bar the prosecutor testified:

“John Tennyson was working with me as a share cropper, and
had been working with me since December, 1913, He continued
to work on in his crop until some time in October, when we had
a little scrap, and I gave him a thrashing. He was working in

» Danzig, A Comment, supra p. 36, n. 39 at 634 (footnotes omitted),

S
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the law. In the area of contracts, this has produced new arguments for
mildly paternalistic rules, such as pro-emplo_yee defaults in employment
contracts, and for the penalty rule, which prevents parties from
contracting for punitive damages for breach.62

Relational Contract Theory. To evaluate the rules of contract law, we
need to know how contract law plays out on the ground and how it
interacts with other social forces. Law and economics aims to do this
within the individualistic confines of the rational actor model, or, in the
case of behavioral economics, using that model tweaked to reflect the
findings of empirical psychology. Relational contract theory takes a less
reductive and less individualistic approach by studying the ways contract
Jaw plays out among actors who find themselves situated in a complex
web of social relationships often governed by overlapping legal and non-
legal norms, and are therefore at the mercy of multiple social forces.

The foundational article in this tradition is Stuart Macaulay’s
article, Non-Contractual Relations in Business: A Preliminary Study,
published in the American Sociological Review in 1963. Macaulay used
interviews with businesspeople and lawyers to attempt to answer the
questions “What good is contract law? Who uses it? When and how?763
He concluded that among business people, “contract and contract law are
often thought unnecessary because there are many effective non-legal
sanctions.”® Those non-legal sanctions included, for example, refusal to
deal with a party in the future and the reputational costs of breach.
Macaulay also argued that personal relationships and trust often
provided all the assurance that was necessary. In fact, businesspeople
reported that too much law and lawyering got in the way of successful
transactions:

Not only are contract and contract law not needed in many
situations, their use may have, or may be thought to have,
undesirable consequences. Detailed negotiated contracts can get
in the way of creating good exchange relationships between
business units. If one side insists on a detailed plan, there will
be delay while letters are exchanged as the parties try to agree
on what should happen if a remote and unlikely contingency
occurs. In some cases they may not be able to agree at all on
such matters and as a result a sale may be lost to the seller and
the buyer may have to search elsewhere for an acceptable
supplier. Many businessmen would react by thinking that had
No one raised the series of remote and unlikely contingencies all
this wasted effort could have been avoided.

————

Mel * See, e.g., Cass R. Sunstein, Switching the Default Rule, 77 N.Y,U. L, Rev. 106 (2002);
€lvin 5551;011 Eisenberg, The Limits of Cognition and the Limits of Contract, 47 Stan. L. Rev.

P ® Stewart Macaulay, Non-Contractual Relations in Business: A Preliminary Study, 28
-Soc. Rev, 55, 55 (1963)
 1d. at 63.
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ment can be reached at the negotiation
d arrangements may create u_ndesirable

between business units. Somge
t in such a carefully worked oyt
rformance only to the letter of the

contract. Such planning indicates a lack of trust and blu'nts the
demands of friendship, turning a cooperative venture into an
antagonistic horse trade. Yet the greater danger Perc_elvgd by
some businessmen is that one would have tp perforz‘x‘l h]s. S.lc%e of
the bargain to its letter and thus lose what is called ﬂEXﬂfnhtyy
Businessmen may welcome a measure of vagueness in t}}e
obligations they assume s0 that they may negotiate matters in
light of the actual circumstances.

Adjustment of exchange relatiqnships and dispute
settlement by litigation or the threat of it also has many costs.
The gain anticipated from using this form of coercion often fails
to outweigh these costs, which are both monetary and non-
monetary. Threatening to turn matters over to an attorney may
cost no more money than postage or a telephone call; yet few are
so skilled in making such a threat that it will not cost some
deterioration of the relationship between the firms. One
businessman said that customers had better not rely on legal
rights or threaten to bring a breach of contract law suit against
him since he “would not be treated like a criminal” and would
fight back with every means available.5

Since the publication of Non-Contractual Relations in Business, many
other scholars have studied how parties use non-legal norms, practices,
and sanctions, as well as the advantages and disadvantages of those
mechanisms compared to legal enforcement and how the law can
interfere with and support those non-legal forms of assurance. Different
scholars draw different conclusions from the data. For some, the lesson
is that contract law should be more attuned to the customs and practices
surrounding the parties’ agreement and to the fact that contractual
arrangements change and grow over time, and that courts should seek
enforcement mechanisms that tend to support the extralegal relationship
betv'veenlthe parties.$¢ Others have argued that more formal and less
flexible Interpretations are better for parties who want to “allocate
aspects of their relationship between the legal and extralegal realms in
ways that seek to maximize the value of their transaction.”¢7

Critical Approaches.
their decisions. Critical le

Even where agree
stage, carefully planne
exchange relationships
businessmen object tha
relationship one gets pe

Courts in the United States give reasons for
gal scholars commonly argue that the reasons

6 Id. at 64,

66 : ; ; :
Rev. '?BQSffégéﬁz’IE:lc}fiaﬁ o S'I]mdel’ Article 2 and Relational Sales Contracts, 26 Loy. LA i
? - vacneil, The Many Futyres of Contracts, 47 S. Cal. L. Rev. 691 (1974)

67 Lisa Bernstein, Merch ¢
o 1ms Berns, B Mc;nU.Igw In a Merchant Court; Rethinking the Code’s Search e

Case for Formalism in Relationg] Coa' L. Rev. 1765, 1788 (1996). See also Robert E. Scotts The

ntracts, 94 Nw, U, L. Rev. 847 (2000).



