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A personis
considered limited
English proficient,
or LEP if they “have
a limited ability to
read, speak, write,
or understand
English.”

Interpretation
refers to the process
of converting speech
or signs from one
language to another
verbally.

Translation, by
contrast, refers to
the conversion of
written text from one
language to another
in writing.?
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Executive Summary

Immigration detention is a staggering modern phenomenon, with the United
States detaining more noncitizens in connection with civil removal cases than
any other country in the world.? Indeed, in FY2023, ICE detained a daily average
of nearly 30,000 people from all over the world in a vast patchwork of 150
detention centers across the nation.® That number has only grown in 2024.4

Language access is an increasingly important component of this sprawling system.
Last year alone, ICE detained individuals from over 170 countries who spoke
dozens of languages, including—increasingly—a diverse array of less common
languages indigenous to Latin America and West Africa.> And the data indicate
that an overwhelming majority of this growing population has little to no ability to
speak, understand, read, or write English.®

The importance of providing language access to people with limited English
proficiency (LEP) is well recognized in U.S. law.” It is particularly critical for LEP
individuals in immigration detention. In this context, the ability to communicate is
essential to meaningfully access basic necessities such as medical and mental
health care. And because there is no general right to government-appointed
representation and only a small proportion of detained noncitizens are represented
by counsel in their removal cases,® language access in detention center law libraries
is also essential for most detained LEP people to even understand the charges
against them, much less prepare any sort of legal defense to deportation.

ICE itself has acknowledged the importance—and legal imperative—of providing
language access in immigration detention. It has issued broad language access
policies and adopted internal rules that require detention facilities to provide LEP
noncitizens with interpretation, translation, and other forms of language access in
the context of medical care and law libraries.’® ICE has also suggested that
immigration detention centers are performing well on this front, touting its
“excellent work” in this realm and offering assurances of the “accurate and
effective communication” that it provides to the LEP people it detains.!

Yet accounts from impacted individuals and advocates suggest otherwise. Both
have raised alarming instances of language access failures in immigration
detention and devastating—even grave—consequences for those in ICE
custody.’®> A number of well-researched reports have documented troubling
barriers to and disparities in access to medical care among speakers of different
languages.!* Others have played an important role in documenting language
access deficiencies in specific ICE facilities.!® But to date, there has been no
empirical research examining language access in the context of immigration
detention medical care and law libraries on a nationwide scale.

This report begins to fill that gap, drawing on the accounts of more than 233
individuals—the vast majority of whom are LEP people who are currently or were
recently detained—about their experiences with language access in medical care
and law libraries in detention centers across the nation. It leverages responses
from first-of-their-kind surveys of 171 detained and recently released people and
42 legal service providers, 25 qualitative interviews, and information from
thousands of government records produced in response to multiple lawsuits
under the Freedom of Information Act.
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Case Study: Consequences of Language Access Failures

“I did not understand, and | could not make myself understood.... | felt like
| was dead.”

These are the words of S., a Soninke-speaker who languished in an Immi-
gration and Customs Enforcement (ICE) detention center in Pennsylvania
for more than six months without being able to communicate in any
meaningful way with a single staff member of the immigration detention
center where he was being detained. The absence of language access
services left S. essentially held incommunicado, with no understanding that
he could ask ICE for his freedom at any time and almost certainly get it. S.
did not even know why he had been detained in the first place or that his
detention was related to an immigration case. All the documents he ever
received were in English, and he was never able to understand any of them.
And, despite his attempts to ask for help from detention center staff, no
one understood him and not one staff member used any language access
service—such as interpretation or translation—to understand or allow S. to
communicate in a meaningful way.

Only when S. was taken to immigration court did he discover for the first
time that his detention was connected to an immigration case. But, even
then, language barriers prevented S. from obtaining legal help. While the
immigration judge gave S. the phone numbers of pro bono legal services
providers and encouraged him to find representation, language barriers
prevented providers from understanding him. And despite the fact that
immigration detention centers are specifically required to assist detained
individuals with limited English proficiency in contacting these organiza-
tions,' S. never received any help. It was only through a chance encounter
with a legal services organization visiting the facility that S. was finally able
to communicate. He ultimately learned that he could ask for release,
sought release, and was released shortly thereafter—but only after six
months of detention due to ICE’s language access failures.

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 5
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About onein

three survey
respondents
reported not being
able to request
medical care at least

once because of a
language barrier.

Together, these data paint a clear—and troubling—picture of language access in
125 immigration detention centers that collectively hold approximately 95% of
the people that ICE detains.’® Specifically, the data show a nationwide pattern of
ICE failing to meet its language access obligations under its own rules and federal
law. This report also sheds new light on the wide-ranging harms and often
life-altering consequences of this failure for the LEP people that ICE detains. And,
while this report does not cover other aspects of language access in immigration
detention or with respect to other agencies involved in the immigration legal
system, its findings suggest the need for closer examination of the government’s
compliance with its language access obligations in these contexts as well.

The findings in this report are critical, both due to the importance of language access
to LEP individuals’ fundamental needs and rights and because the very nature of
ICE’s language access failures makes it effectively impossible for detained LEP
individuals to raise, challenge, or remedy these problems on their own. As such,
this report concludes with recommendations for the federal government and
other actors to respond to the urgent problems that this study reveals.

Key Findings
Medical Care

In immigration detention—where LEP individuals must rely on detention center
staff to obtain medical care for months or years of their life—language services are
essential. Language access can mean the difference between critical treatment
and worsening conditions, relief and debilitating pain, lifesaving care and death.?”
Presumably for this reason, ICE’s own rules require detention centers to provide
language access in the context of medical and mental health care.!® But this
report shows a widespread pattern of failure on this front, with devastating
consequences for some of the most vulnerable people in the U.S. legal system.!®

Case Study: Medical Consequences of Language Access Failures

One Spanish-speaking woman detained in Louisiana recounted how she experienced chest pain for five days,

but was not able ask for help because she had no way to communicate with medical staff in Spanish. She was
eventually able to ask another detained individual to write a note to the nurse in English. But instead of using
interpretation resources—as required by ICE rules and established medical practice—to thoroughly examine

the woman'’s symptoms, the nurse told her to simply drink water. Three days later, she had a heart attack.?°

» Language access deficiencies often prevent detained individuals from
reaching medical professionals in the first place.

= Many LEP individuals reported being unable to even lodge a request for
medical care, either because detention center staff only spoke English
and did not use interpretation services, or because requests must be
made in writing or through electronic tablets not navigable in their native
language. In fact, nearly one-third (31%) of LEP survey respondents
reported not being able to request medical care at least once because of a
language barrier. Many others reported that the lack of language access
made it feel futile to even attempt to seek medical attention.

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 6



» Language access failures impede and outright prevent communication with
medical professionals.

= |EP individuals reported detention centers’ routine failure to provide
interpretation services during medical visits, even for serious medical
procedures. In fact, about one in four (23%) LEP survey respondents were
S e 0 0 explicitly told that they would not be provided an interpreter. In some
w w w w cases, detained individuals reported being denied medical care altogether
because they did not speak English; in others, detained individuals
reported having to resort to hand gestures to attempt to communicate

About one in critical medical information.
four survey
respondents » Language access in connection with medical care is abysmal across the
.. board, but almost nonexistent for the rapidly growing number of people in
were explicitly told . ”
ICE detention who speak less common languages.
that they would
not be provided = Anoverwhelming majority (89%) of LEP survey respondents who speak

languages indigenous to Latin America and one-third (33%) of those who
speak West African languages reported being told that the detention
center could not or would not provide a fluent staff member or interpreter
during medical visits.?? This is particularly concerning given the significant
increase in migration from countries with large populations that speak
these languages.?® But even those who speak Spanish—one of the most
common languages in the detained population—also face astounding
barriers, with 21% reporting similar interactions.

an interpreter
during medical visits.

» Deficient language access forces many people to disclose sensitive medical
information to other detained individuals and subjects them to invasive
procedures without informed consent.

= More than a quarter (28%) of LEP survey respondents who were able to
access medical care in detention reported having had to rely on another
detained person to interpret for them because the detention center did
not provide language access services.

= Numerous individuals reported that they underwent invasive medical
examinations—such as vaginal and rectal exams—without ever being
asked for consent in their native language or having any understanding of
what was happening to them.

» Language access failures prevent detained people from getting critical
medical care and create severe medical consequences.

= Nearly a third (30%) of LEP survey respondents reported not receiving
the medical care they needed because of language access deficiencies.

ééSometimes | need to go [seek medical care] and | do
not ask to go because | am ashamed because nobody

understands me.”?

Portuguese-speaker from Brazil detained in Louisiana

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 7



Figurel
Legal Services Provider Survey: How did the inability of LEP noncitizens
to promptly communicate in their primary language impact them?

Medical conditions had worsened due to lack of treatment or treatment that was delayed
78%

lliness or injury remained undiagnosed for a long period of time
68%

Suffered significant pain as a result of delayed care
62%

= More than three-quarters (78%) of legal services providers surveyed
reported having clients whose medical conditions had worsened because
of lack of or delayed treatment caused by language access deficiencies.

= Some individuals reported other serious consequences—for example,
languishing in extraordinary pain, including until they eventually chose to
accept deportation—because they could not adequately communicate
their need for care.?* There have also been reports of deaths directly tied
to medical language access failures.?®

Law Libraries

As there is no recognized right to government-appointed counsel for most
people in removal proceedings,?® the vast majority of detained individuals are
forced to represent themselves.?” Detention center law libraries are critical for
these noncitizens, as law libraries are often the only place that they can access
the basic materials to understand the charges against them, seek release from
detention, or prepare defenses to deportation.?® As a result, the lack of
meaningful access to a law library can lead directly to wrongful deportation.
Language services are therefore essential. But while ICE purports to require
detention centers to provide these services, this report shows that they routinely
fail to do s0,?° and that these failures can impose irreparable harms on LEP
people—including deportation leading to family separation, persecution, and
even death.

Case Study: Legal Consequences of Language Access Failures

One Spanish-speaking asylum seeker recounted how, in the absence of any language assistance at the law
library of a New Jersey detention center, he was forced to ask another detained individual who spoke
Spanish and English to help prepare his asylum application. But because his story included instances of

graphic torture, the asylum seeker did not feel comfortable delving into every detail with a person he barely
knew, leading him to omit certain facts.3° Those facts later arose during his testimony in immigration court,
however, leading DHS to challenge his credibility based on “inconsistencies” with his asylum application—
and ultimately to appeal the immigration judge’s decision granting him relief from deportation.3! This, in
turn, prolonged his case for what has now been nearly four years, with no end in sight.3?

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 8



About seven

in ten survey
respondents

who needed
language assistance
atalaw library
reported never
having received
assistance.

Pt

About half of
survey respondents
reported having

to rely on other
detained individuals
to translate
immigration
applications.
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Law libraries frequently fail to provide language assistance to detained LEP
individuals.

=  Among LEP survey respondents who needed language assistance at a law
library, 70% reported never having received it.

=  Among LEP survey respondents who reported that their facility has a law
library, only 8% said that the law library provides professional
interpretation in their primary language.

= Only 19% of LEP survey respondents reported that their law library
provides translated materials in their primary language.

Language assistance in law libraries is deficient across the board, but
almost nonexistent for people who speak less common languages.

= The vast majority (89%) of LEP survey respondents who speak languages
indigenous to Latin America reported having had to rely on another
detained person to translate immigration-related applications. This trend
is even visible with languages commonly spoken in the United States, with
71% of LEP Spanish-speakers reporting the same.

Many—if not all—immigration detention centers have no written procedures
for providing language access in law libraries.

= Despite detention centers’ obligation to establish these procedures,?? ICE
has conceded that “none” of a list containing most of its largest detention
facilities “have any written procedures” for providing language access in
law libraries.3*

Deficient language access forces many detained LEP people to rely on other
detained people for translation, including of highly sensitive immigration
applications.

= QOver half (52%) of LEP survey respondents reported having had to rely on
another detained individual to translate important and often highly
sensitive immigration-related applications (which are typically treated as
confidential)3® because they had no other way to translate them.

Language access failures impair detained LEP individuals’ ability to seek
release from detention.

= Many detained LEP individuals reported not knowing that they could have
sought release—much less how to seek release—from detention because
law libraries do not provide this information or any assistance in their
primary language. And 57% of legal services providers surveyed similarly
reported that the lack of language assistance impaired LEP individuals’
ability to seek release.

Deficient language access makes it difficult or impossible for detained
people to find representation or to represent themselves.

= Many detained LEP individuals reported that the lack of language
services in law libraries created a significant barrier to the search for legal
representation. This is particularly problematic because noncitizens
generally have no recognized right to government-appointed counsel to
help them defend against deportation.

Held Incommunicado 9



83% of legal
services providers
reported that the
lack of language
access services
inlaw libraries
increases their
workload.

»

ICE must provide
“appropriate
interpretation
and language
services for

LEP detainees
related to
medical and
mental health
care.”
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>

=  Many detained LEP individuals and legal services providers reported that
deficiencies in language access in law libraries impede LEP individuals’
attempts to represent themselves and any meaningful participation in
their legal proceedings. Specifically, ICE’s failures prevent them from
reading or understanding correspondence from the immigration court,
ICE, and other tribunals; conducting legal research to understand and
support their case; and filing crucial applications, briefs, and evidence.

The lack of language access in law libraries severely undermines legal
services providers’ ability to serve detained individuals.

= An overwhelming majority (83%) of legal services providers reported
that the lack of language access services in law libraries increases their
workload because they must perform basic tasks that people would
otherwise do in a law library, with 65% of legal services providers
reporting that this limits the number of detained individuals to whom
they can provide legal assistance.

Key Legal Violations

ICE—and the Immigration Detention Facilities
Under Its Purview—Are Routinely Violating ICE'’s
Own Detention Standards

ICE has adopted rules that direct immigration detention facilities to provide
language access—including interpretation and translation—in the context of
medical care and law libraries.3¢ But despite ICE’s public assurances,?” the data
underlying this report reveal routine, widespread, and consequential violations of
these rules. Specifically, this report shows that:

>

ICE is regularly failing to ensure “appropriate interpretation and language
services for LEP detainees related to medical and mental health care.”38

ICE is regularly failing to ensure that “[d]etainees shall not be used for
interpretation services during any medical or mental health service.”3®

ICE is regularly failing to ensure that detained people have “language assistance,
including bilingual staff or professional interpretation and translation
services, to provide them with meaningful access” to the law library. 4°

ICE is regularly failing to ensure that law libraries provide “oral interpretation
or assistance... to any detainee who speaks another language” if no written
translation is available.*

ICE has completely failed to ensure that many of its largest detention facilities
establish written procedures to assist LEP individuals in using the law library.*?

ICE Is Failing to Live Up to the Promises of Its Own
Language Access Plans

Despite promising “meaningful access to its programs, services, and activities” to
LEP individuals in its custody“? and insisting that it is working towards “identifying

Held Incommunicado 10



ICE must
“ensure that the
programs and
activities they
normally provide
in English are
accessible to
LEP persons.”

and translating vital documents into the most frequently encountered languages,
providing interpretive services where appropriate, and educating personnel about
language access responsibilities,”#* this report reveals ICE’s highly consequential
failures to meet the goals of its language access plans. It also shows that ICE has
failed to comply with the language access policies and plans of the Department of
Homeland Security (DHS)—the “parent” agency in which ICE is located—by,
among other things, failing to ensure basic interpretation and translation of vital
information.*>

ICE’s Failures Violate Federal Statute
and Executive Orders

This report also shows that ICE has regularly failed to provide meaningful
language access to critical programs in its detention facilities. This failure violates
the language access guarantees enshrined in critical laws such as Title VI of the
Civil Rights Act of 1964 and required by multiple longstanding executive orders
mandating all federal agencies and subcomponents—including ICE—to “ensure
that the programs and activities they normally provide in English are accessible to
LEP persons.”#®

ICE’s Failures Raise Serious Due Process and
Equal Protection Concerns

ICE’s failures raise serious constitutional concerns as well, impinging on peoples’
fundamental rights to due process and equal protection. Indeed, when ICE fails to
provide language access services within detention center law libraries, this
deprives LEP individuals of the ability to raise meritorious challenges to their
detention and to participate—in any meaningful way—in the proceedings against
them, which can result in deportation, one of the harshest consequences in our
legal system.*” ICE’s deprivation of adequate medical care and law library services
to detained LEP individuals also raises concerns of unjustifiable disparate treatment
in a context where deprivation and delay can—and do—lead to pain and even death.

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 11



Key Recommendations

ICE should ensure that all detention centers
use their access to readily available
professional interpretation services to
provide interpretation in the best language
of every detained person.

ICE should ensure that facility staff and agents
are trained, tested, and audited on when
and how they must access these services.

ICE should ensure that, at intake, LEP
individuals are meaningfully evaluated for
their best language, informed of their
language access rights, and provided
translated materials detailing these rights.

ICE should ensure that facilities establish
written language access procedures and post
translated versions in detention facilities.

ICE should ensure that all electronic “tablets”
(which detention centers often require
detained individuals to use to make medical
or law library appointments) are programmed
in the primary languages spoken by all LEP
detained individuals or that an alternative
communication method is provided.

For detained LEP people who cannot read or
write, ICE should ensure that facilities translate
written materials verbally or through signs
(sight translation) instead of requiring them

to use electronic tablets.

LEP individuals should be safely released
if ICE does not promptly provide them with
language access services.

DHS should assign independent officers to
each immigration detention facility to focus on
ensuring language access to detained LEP
individuals.

DHS should routinely assess language access
needs and compliance with language access
obligations in detention facilities.

10.

11.

12.

13.

14,

15.

16.

17.

18.

19.

20.

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law

DHS should impose penalties—including
contract termination—for facilities’
noncompliance.

DHS should create publicly available
procedures to allow detained individuals to
enforce their language access rights.

DHS’s Office of Civil Rights and Civil Liberties
should create a hotline through which detained
LEP individuals can lodge complaints in their
primary languages.

DHS should provide access to interpretation as
necessary to allow detained LEP people who
cannot read or write to avail themselves of
these processes.

DHS should publicly release data on language
access needs at each facility and the extent to
which it has met those needs.

Immigration Judges should consider ICE’s
failures to provide required language access
services as a factor counseling strongly in favor
of release in making bond determinations.

The Executive Office for Immigration Review
should consider ICE’s failures to provide required
language access services in setting, extending,
and excusing failures to meet filing deadlines.

Congress should adopt appropriations legislation
requiring that a minimum percentage of ICE’s
budget be set aside for language services.

Congress should hold oversight hearings on
language access in immigration detention.

The legal community should help detained LEP
people enforce their language access rights.

The legal community and funders should
devote greater resources to the representation
of LEP people in immigration detention.

Held Incommunicado 12



Background

Immigration Detention
and the LEP Population

The U.S. immigration detention system is vast and sprawling, a patchwork of 150
detention facilities across the nation in which ICE regularly detains more than
30,000 people a day.*® While there are many ways in which these people may
come into contact with immigration enforcement agents and many reasons why
they may be charged as removable under the nation’s civil immigration laws, each
is entitled to present some defense to removal or claim for relief.*® Accordingly,
while the people who are detained may have vastly different backgrounds and
lived experiences, most are attempting to defend themselves against deportation
in an often-lengthy legal process.>°

Unsurprisingly, people in immigration detention were born in countries all over
the world—often nations in which English is not a primary or even widely
understood language.® In FY2023, for example, ICE detained individuals from over
170 countries who spoke dozens of languages, including—increasingly—rarer
languages indigenous to Latin America and West Africa, among other locations.>?
And available data strongly suggest that the vast majority of these people are
LEP, which means that they “have a limited ability to read, speak, write, or

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 13



Figure 2
Hearing Language of Immigration Court Adjournments
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Executive Office for Immigration Review Adjudication Statistics: Hearing Language, ExecuTiveE OFFICE FOR IMMIGRATION REVIEW,
U.S. DEPARTMENT OF JusTice (Oct. 12,2023).

understand English.”>3 Indeed, although ICE has not released data reflecting the
proportion of people detained for civil immigration purposes who are LEP, the
Executive Office for Immigration Review (which oversees the immigration courts
that adjudicate these removal cases) recently reported that 95% of people facing
removal in immigration court required interpretation for court hearings due to
their limited command of English.>*

Thus, there is ample basis to infer that the overwhelming majority of people in
immigration detention have little to no understanding or command of written and
spoken English.

The Urgent Need for Language Access
in Immigration Detention

Noncitizens in ICE detention are not simply awaiting a decision in their removal
cases. They, like all people, have a range of daily needs when it comes to medical
care, mental health, and personal wellbeing.>® In fact, because many are detained
while attempting to obtain protection from physically and psychologically

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 14



traumatic political repression, religious persecution, and more, their medical and
mental health care needs may be particularly acute.>® And oftentimes, because
they are being held in jail-like facilities and are facing deportation—one of the
harshest penalties in our legal system> —they must do much, much more: they
must attempt to defend themselves in active litigation against trained
government attorneys and challenge often-flawed decisions by immigration
adjudicators in their removal cases.>®

The ability to communicate is critical to do any of these things in a meaningful
way. For example, noncitizens who need medical attention must first request an
appointment, which usually requires either filling out a form or talking to
detention center staff at a specific time, depending on the facility.>®* Sometimes,
this is not as simple as merely requesting an appointment; it also requires
explaining the nature of the medical needs or the urgency. For people who are
eventually able to see a medical professional, they must then be able to share
critical information about their symptoms and medical history. They must also be
able to understand the doctor’s questions, diagnosis, instructions, and treatment
regime.®® Any miscommunication in this context can lead to misdiagnosis,
inadequate care, or serious medical error, with potentially irreparable medical
consequences.® In short, communication is critical, and, for LEP individuals in the
medical care context, deficient language access can mean the difference
between life and death.®?

Communication is equally essential for noncitizens who wish to fight their
detention or defend themselves against deportation. As most people in
immigration detention are being forced to confront charges that they are
removable in active proceedings in immigration courts,®3 they must attempt to
understand the factual and legal charges against them and prepare their defense.
And, since only a small proportion of detained noncitizens are represented by
counsel,’* the overwhelming majority must do this entirely on their own and in
English. This means conducting legal research, preparing evidence, drafting legal

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 15



filings, and making any concessions, in English and against a trained government
attorney. For instance, just to apply for asylum, individuals must adhere to
complex filing requirements and strict deadlines, fill out a lengthy application,
prepare a written declaration, and submit substantial supporting evidence—all

of which must be in English.®®> Even an inadvertent failure to comply with these
requirements can spell doom for a noncitizen’s case, resulting in the rejection of
their filing and even an order of deportation.®® Those who are detained while their
case is on appeal face similar challenges, as they must often conduct in-depth
legal research, review transcripts from immigration court, and draft appellate
briefs—again all in English and on their own.®” Thus, the dearth of language access
in this context can wreak devastating consequences, including unlawful
deprivations of liberty, unjust and wrongful deportations, and returning people

to face persecution or death.68

The Law of Language Access

The notion that deficient language access can deprive people of critical rights is
well established in U.S. law. Courts have long recognized the constitutional
dimensions of language access in the context of legal proceedings, observing that
the due process guarantees of notice of the charges against a person and an
opportunity to be heard “would be meaningless” if language barriers prevented that
person from understanding or being understood.®® Deficient language access also
implicates principles of equal protection, as the Constitution generally prohibits the
government from discriminating on the basis of race and national origin—which
placing a higher burden on LEP people facing removal than English-speaking ones
surely does.”® And Congress, for its part, enshrined this notion in federal statute
decades ago by enacting Title VI of the Civil Rights Act of 1964, which guarantees
LEP people meaningful access to federally funded programs and activities.”

More recently, the executive branch has reaffirmed and built upon these
principles. Among other things, it issued Executive Orders 13166 and 13985,
which require all agencies—including DHS and ICE—to “ensure that the programs
and activities they normally provide in English are accessible to LEP persons.””?
Attorney General Merrick Garland recently reiterated these valuesin a
memorandum directing agencies to update their language access policies and
plans,” emphasizing that “[a]ll people in this country, regardless of the language
they speak, deserve meaningful access to programs and activities that are
conducted or supported by federal agencies.””*

Against this backdrop, ICE has adopted a number of policies and rules that
purport to guarantee language access in immigration detention. These are
articulated through ICE’s Language Access Plan and ICE’s Performance-Based
National Detention Standards 2011 (PBNDS 2011) and 2019 National Detention
Standards for Non-Dedicated Facilities (NDS 2019), which together govern the
majority of immigration detention facilities.”

ICE’s Language Access Plan describes the agency’s language access aspirations
in laudable terms. This plan promises to provide LEP individuals in ICE custody
with a range of resources, including translation and interpretation services,
translated materials informing individuals of their legal rights, staff members

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 16



trained to assess an individual’s language access needs, and a National Detainee
Handbook translated into a range of languages.”® DHS has echoed these goals in
its own recent Language Access Plan, which states that DHS components
“should incorporate language access considerations into their routine and
strategic and business planning, identify and translate vital documents into the
most frequently encountered languages, provide interpretive services where
appropriate, and educate personnel about language access responsibilities and
how to utilize available language access resources” in order to provide “quality
language assistance services in a timely manner.”””

Moving beyond broad aspirations, DHS has adopted rules that purport to
implement its language access obligations in the immigration detention context.
Specifically, it has adopted the PBNDS 2011 and NDS 2019, which together bind
nearly all immigration detention facilities under ICE’s purview.”® While these two
sets of rules have some distinctions in their coverage and requirements,” they
are largely consistent in their language access mandates.

For example, in the context of medical care, the PBNDS 2011 and NDS 2019
require immigration detention facilities to:

» Provide individuals “access to appropriate medical, dental and mental health
care, including emergency services.”8°

» Provide “appropriate interpretation and language services for LEP detainees
related to medical and mental health care,” including “[s]taff or professional
language services... during any medical or mental health appointment, sick
call, treatment, or consultation.”8!

» Refrain from using detained individuals “for interpretation services during
any medical or mental health service,” except “in an emergency medical
situation.”®2

» Post signs in medical intake areas in English, Spanish, and “languages spoken
by other significant segments of the facility’s detainee population that list
what language assistance is available during any medical or mental health
treatment, diagnostic test, or evaluation.”®3

To ensure detained individuals’ access to the courts—and any meaningful
opportunity to vindicate their legal rights—the PBNDS 2011 and NDS 2019
mandate that detention facilities:

» Provide detained individuals access to a law library that is equipped with
sufficient resources to allow individuals to: access legal materials, engage in
legal research and writing, prepare legal documents, and print and copy legal
materials.84

» Provide LEP individuals “with language assistance, including bilingual staff or
professional interpretation and translation services, to provide them with
meaningful access to its programs and activities.”®>

» Provide language access assistance to LEP individuals “who wish to pursue a
legal claim related to their immigration proceedings or detention, and who
request assistance or otherwise indicate difficulty accessing or
comprehending the legal materials.”8®
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» Establish procedures to assist LEP individuals in using the law library, such as
“having the facility’s law librarian assist the detainee with legal research;
permitting the detainee to receive assistance from other detainees in using
the law library; assisting the detainee in contacting pro bono legal-assistance
organizations...; and in securing interpretation or translation services for an
LEP detainee.”®”

» Generally ensure that all written materials in the law library be translated into
Spanish, and where practicable, provide written translation for other
significant segments of the population with limited English proficiency.88

» Provide “[o]ral interpretation or assistance... to any detainee who speaks
another language in which written material has not been translated or who is
illiterate.”®®

» Contact ICE if they are not able to fulfill their language assistance obligations.®®

In short, DHS has purported to mandate and promised to provide detained LEP
individuals with language assistance to ensure access to law libraries and
medical care.

The Failed Promise of Language Access

Since adopting these language access policies, ICE has suggested that it is
complying with these mandates. For example, it has offered assurances that it
has done “excellent work” in the realm of language access, “provides accurate
and effective communication” with LEP individuals,®* and regularly uses
“professional oral interpretation and translation services that cover more than
200 languages,” including less commonly spoken ones.®?

Yet anecdotal reports have consistently signaled alarming failures in ICE’s
provision of language access in immigration detention. In one recent instance, a
congressional investigation found that detained women at Irwin County
Detention Center in Louisiana were subjected to “excessive, invasive, and often
unnecessary gynecological procedures,”® which was due, in significant part, to
the poor translation that made it impossible for the women to give informed
consent for these procedures.®* Other reports reveal the role that deficient
language access has played in devastating medical outcomes—and even deaths—
in immigration detention.®® Still others have described the irreparable damage
that can result to noncitizens’ legal cases as a result of inadequate language
access services in detention.®® And investigations of specific facilities have
suggested that these deficiencies are widespread.®”

Although this reporting has played an important role in bringing these failures to
light, critical gaps remain. Much of the existing literature touches on language
access in the medical care and detention center law library contexts only in
examining broader sets of issues, and those that focus more in depth are often
population- or facility-specific. Accordingly, major questions remain about
whether and to what extent ICE does or does not systemically comply with its
language access mandates in the context of these critical detention programs.®®
Using multiple original datasets reflecting language access in these detention
contexts nationwide, this report begins to fill that gap.
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Summary of Methodology

The research team that wrote this report used four primary methods to obtain
information regarding the availability of translation and interpretation services in
detention facilities throughout the nation: (1) a survey of 171 currently and
recently detained individuals (Detained Individual Survey); (2) a survey of 42
immigration attorneys and other legal services providers (Provider Survey); (3)
25 semi-structured long-form interviews with currently and recently detained
individuals, legal service providers, and interpreters (Individual Interviews); and
(4) thousands of pages of documents produced by the federal government in
response to Freedom of Information Act requests and litigation (FOIA). Below are
brief descriptions of each method of data collection. The research team also
reviewed other relevant records—including a database of grievances regarding
detention conditions in ICE facilities in Florida®*—that informed this report as well.
Taken together, this report’s data sources cover approximately 125 facilities,
which comprise 67% of all ICE detention centers currently holding noncitizens in
the United States, and which hold approximately 95% of the average daily
national detention population.l®® The appendix to this report contains more detail
on the methodology underlying this study.

Detained Individual Survey

The research team conducted nationwide outreach to identify currently and
recently detained LEP individuals who were willing to participate in the Detained
Individual Survey. This survey was conducted over the phone, often with the
assistance of a professional interpretation service. Participation in the survey
required that the individual: (1) identify as LEP; (2) be currently or recently
detained by ICE; and (3) had attempted to either use a detention center law library
or seek medical care while in detention. In total, 171 people who met these criteria
participated in the survey.

The survey itself consisted of open- and close-ended questions regarding
detained individuals’ language access needs, services provided by the detention
center, and detained individuals’ experiences with language access in the context
of medical care and detention center law libraries. Additionally, it asked
respondents for background and demographic information and whether they
consented to the use of the information provided in this report.

The data collected via the Detained Individual Survey was analyzed by a third-
party expert, who was hired to conduct the data coding and analysis used in the
report.

Provider Survey

The research team also surveyed 42 legal services providers regarding their
experiences serving LEP individuals in immigration detention. Respondents were
located through nationwide outreach to legal services organizations that serve
detained individuals. The web-based survey was disseminated via email for
providers to complete themselves.
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The survey asked providers to respond to a series of open- and close-ended
questions regarding language access in each facility they regularly visit (with
“regularly” defined as every one to two months). Questions centered around the
language needs of providers’ clients, the language services offered by detention
facilities, and the way that the quality and availability of language access services
impacted providers themselves.

Individual Interviews

In addition to the surveys, the research team conducted 25 in-depth, one-on-one
interviews with (1) 19 LEP individuals who were currently or recently detained; (2)
four legal services providers who regularly worked with detained LEP individuals;
and (3) two individuals who provided interpretation for detained individuals.
These interviews were conducted using open-ended questions with the goal of
obtaining more detailed qualitative information regarding the availability of
language services in detention centers and the impact that the availability—or
lack of availability—of language services has on LEP individuals. The questions
asked by the research team varied depending on the interviewee’s knowledge
and experience with translation and interpretation services in detention, but
generally included questions about the availability of these services in the law
library and in medical care and whether the availability—or lack thereof—of these
services, impacted them personally or impacted the detained individuals with
whom they worked.

FOIA

The research team’s data collection efforts were supplemented by data obtained
from DHS and its components through records requests that were submitted and
litigated under the Freedom of Information Act (FOIA). These data included
complaints, Excel spreadsheets, e-mails, and other documents from ICE, DHS’s
Office of Civil Rights and Civil Liberties (CRCL), DHS’s Office of the Inspector
General (OIG), and DHS’s Office of the Immigration Detention Ombudsman (OIDO)
concerning language access in ICE detention facilities. These documents were
obtained as a result of three FOIA requests: (1) a request to ICE for records
related to immigration detention facilities’ procedures for providing language
access services to LEP individuals in detention center law libraries;!* (2) a request
to DHS, including component offices, for records of complaints related to
language access issues in immigration detention;!°?2 and (3) a request to ICE for
records related to detention facility inspections.l°3 The research team reviewed
and analyzed these documents with a particular focus on evidence reflecting
language access services in the detention law library or medical care context.

The following table shows the total number of surveys and interviews conducted
by the research team. In addition to these accounts, the research team reviewed
more than 800 complaints about language access issues in immigration
detention produced by various agencies in response to the FOIA requests and
litigation described above.
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Table1
Surveys and Interviews Conducted

Data Type/Sources Number of Respondents
Detained Individual Survey 171
Attorney/Legal Services Provider Survey 42
Individual Interviews with Detained Individuals, o5

Legal Services Providers, and Interpreters

Total Counts* 233

*As four detained individuals and one provider were surveyed and interviewed for the report, these duplicates have been
subtracted from the final figure.

Challenges and Limitations

As a first-of-its-kind investigation of language access services in ICE detention
centers, this study is an important first step in understanding the availability and
deficits of language access in ICE detention centers. Its findings are critical
because the very deficiencies described here—inadequate language access
services—not only deprive detained LEP individuals of crucial needs, but also
make it effectively impossible for them to raise these issues, assert their rights,
or challenge these deficiencies on their own.

At the same time, other problems in the immigration detention system created
certain challenges and limitations in collecting this data. First, despite the research
team’s relentless outreach across the country, it was not able to survey individuals
from all ICE detention facilities. This was due in part to the internal policies and
practices of certain ICE detention facilities, which sometimes made it impossible to
communicate with detained individuals. For example, the team was often unable to
set up calls with potential survey respondents because facility staff failed to
respond to calls and emails or would only provide the detained individual
instructions to call us in English, a language they did not understand.l* In other
instances, individuals were only given ten minutes per call, at which point the call
would disconnect automatically. These challenges show both the difficulty of
communicating with detained LEP individuals and how isolated these people are in
ICE detention. Second, the research team was reliant on referrals from legal services
providers to connect with detained individuals. Thus, the limited ability of legal
services providers to access certain facilities'®> and the limited number of legal
services providers serving certain facilities and regions also made it difficult for the
research team to identify survey respondents in some areas, particularly in rural
areas (where a large proportion of people facing removal are detained).l°¢ One can
only imagine how difficult it is for detained LEP individuals to try to seek help from
the inside—further underscoring the urgent need for meaningful language access.

Given these challenges, it is important to recognize that this report likely only
reveals the tip of the iceberg. Because the research team was unable to reach
detention centers that do not have reliable procedures for scheduling calls and do
not have significant legal services provider coverage, the facilities with the most
vulnerable detained populations are almost certainly underrepresented in this
report. Additionally, because the research team had no way to identify and survey
individuals who are unable to communicate with any legal services providers,
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those who speak only rare languages or those who lack literacy are likely
underrepresented because they face additional barriers in accessing counsel.
Unfortunately, this means the research team likely did not have access to the

individuals who are most acutely affected by failures of language access. For all of

these reasons, it is probable that the true statistics and impacts are even starker
that those included in this report.

Findings

Language Access in Immigration
Detention: Medical Care

Case Study: Language Access Failures and Excessive Force

ICE’s language access failures played a large
part in leaving one woman unable to walk. L., an
indigenous Nasa Yuwe-speaker, is a disabled
torture survivor who suffers from recurrent
dislocation of the patella (kneecap) in both
knees. While L. was detained at Calhoun County
Correctional Center (Calhoun) in Michigan, her
condition left her with limited mobility, and she
walked with a visible limp. She also suffered
from PTSD so severe that she had been hospi-
talized on multiple occasions. Despite these
serious conditions, the language services
provided to L. in the medical care context were
woefully inadequate.

In several medical and psychological appoint-
ments, the only interpreter provided was another
detained individual who spoke only English and
Spanish. This was problematic both because L.
only speaks conversational Spanish and could not
fully express herself in the language and because
she felt uncomfortable sharing everything about
her traumatic medical and psychological situa-
tion with the other detained individual. Making
matters worse was L.’s knowledge that the other
detained woman had also suffered past trauma
and struggled with depression and anxiety
herself. When the woman told L. that she had
been having nightmares after learning about L.’s
past, L. felt as though she were personally
responsible for her trauma.
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But these deficiencies pale in comparison to
the inappropriate and excessive force L.
suffered at the hands of detention center
guards. During these incidents, the guards
failed to communicate with her in a language
she understands, which exacerbated the
situation. On the first occasion, a guard initially
used a translation app to tell L. that she had to
move to another dorm. But when L. tried to
explain that she had specific medical require-
ments for her mattress and lower bunk, the
guard (and another who joined him) didn’t try to
understand her: they just kept speaking to her
in English. One guard came closer to L., then
they smashed L. against the wall, handcuffed
her, and began dragging her down the hallway.
L. attempted to communicate that, given her
physical disability in both knees, this was
extremely painful: she used some of the only
English words she knew, shouting to the
guards, “pain, pain.” She then attempted to
point to her injured knees. The guards tied her
to a chair, where they used additional signifi-
cant physical force against her and ultimately
took her to solitary confinement. L. was con-
fused and terrified. She was never given any
explanation of what was happening in any
language she could understand. After being
held in solitary confinement for approximately
five days and suffering severe physical symp-
toms of PTSD, she was forced to wear ankle

continued on next page
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continued from previous page

shackles that exacerbated the pain in her knees
and made it even more difficult for her to walk.

About six weeks later, L. was being transported
down the hall by three guards, her arms hand-
cuffed behind her back and an officer on either
side of her with their arms underneath her
armpits. As the guards increased their speed, L.
experienced significant pain in her knees.
Afraid of what would happen if she yelled or
pointed again, L. relaxed her weight onto the
guards holding on to her, hoping that they
would carry her. Instead, a guard pushed her to
the ground and more pinned her down. Her
knees now in excruciating pain, L. tried yelling
“pain, pain” to explain. But the guards tied her
up and held her for multiple hours. During this
time, she repeatedly tried to communicate how
much pain she was suffering because of her

condition, but no one even attempted to
understand. The guards just kept screaming at
her English, and she had no idea what they were
saying. She recalls thinking, “What do | have to
do for them to understand?” When L. was
finally permitted to stand, the pain in her knees
caused her to fall to the floor. Not appreciating
the degree of her pain and that she needed
medical attention, they failed to respond to her
need for medical care and used additional force
against her. They forced L. into a position on
the ground that was especially damaging to her
disabled knees, then put her in solitary confine-
ment for another approximately 15 days.
Ultimately, this incident not only exacerbated
L.’s PTSD, but worsened her knee condition so
significantly that she was left unable to walk.
To this day, she remains in a wheelchair.

Availability of Language Access

Access to adequate medical care is a fundamental human right,'°” but one that
depends, as a practical matter, upon basic communication. As a result, in
immigration detention—where detained LEP individuals are forced to rely on
detention center staff to obtain medical care for months or years of their life—

language access is essential. Indeed, language access in the medical care context

can mean the difference between critical treatment and worsening conditions,
relief and debilitating pain, lifesaving care and death.l°® This is presumably why
ICE’s own rules impose broad mandates that require immigration detention
centers to ensure language access to medical and mental health care. Yet, as this
section shows, immigration detention facilities across the United States are
routinely failing to do s0.1°° It also shows how this widespread failure deprives
LEP people of adequate—or any—medical care and wreaks devastating

consequences on some of the most vulnerable people in the U.S. legal system.!1©

Language access deficiencies prevent detained LEP people from being able to
reach medical professionals in the first place. Deficiencies in language services
do not just impact the quality of medical care once a patient gets into a doctor’s
office, they often prevent detained individuals from being able to request medical
care at all.In fact, as Figure 3 shows, nearly a third (31%) of all LEP survey
respondents reported having not asked for medical care at least once because of
a language barrier.t

This problem frequently stems from the fact that many detention center staff
members are monolingual English-speakers and fail to use interpretation
services. One Spanish-speaker detained in Louisiana described an English-only
rule for people who needed medical care: “| had to submit all medical requests in
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Figure 3
Have you ever not asked for medical care because of a language barrier?

Yes (31%)

No (69%)

English.”*2 Providers and individuals detained at other facilities described similar
hurdles, reporting that any requests for medical care had to be made in writing or
through electronic tablets not navigable in their native language.!'® Legal services
providers who work with detained individuals reiterated this threshold obstacle to
obtaining medical care, reporting that interpretation services, when provided at
all, are “[o]nly offered once in the medical room with medical staff.”114

Of course, as described below, language access problems often continue even if
detained individuals manage to see a medical professional. And the knowledge of
these problems can also discourage detained LEP individuals from seeking help
in the first place. One Spanish-speaker detained in Louisiana explained how,
despite seeking medical attention numerous times, he was only provided
interpretation twice during his 20 months in detention, making it nearly
impossible to communicate with the facility’s doctors.'> As a result, he simply
stopped asking for medical care.

Language access services are often not provided even when detained
individuals manage to obtain a medical appointment. Even when detained LEP
individuals manage to see medical professionals, their requests for interpretation
are routinely rejected, despite ICE’s obligation to provide these services.!® Nearly
a quarter (23%) of LEP survey respondents reported that detention center staff
told them that they could not or would not provide a staff member or other form
of interpretation in connection with their medical care.'”

Figure 4

Has the detention center ever told you that it could not or would not provide a
staff member or interpreter who could speak your primary language for your
medical care?

Yes (23%)

No (77%)

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 24



€6 The Buffalo facil[it]y knows [the] best language that
| speak and understand [is] Arabic, but they refused to
provide me with an interpreter that would help me get
the proper treatment that | need.. .. | am suffering from

high blood pressure, str[ess], depression, and | am also
dealing with [an] injury in my right knee and my lower
back pain that require physical therapy.?’?

Arabic-speaker detained in New York

Detailed accounts from LEP individuals and attorneys only underscore the wide
range of circumstances in which requests for language services are outright
rejected. For example, one Tigrinya- and Amharic-speaker in Louisiana described
being told that no interpreter would be provided when he saw a mental health
professional and that he would have to proceed in English.''® An attorney similarly
recalled her Twi-speaking client being repeatedly denied an interpreter by a
doctor who insisted they proceed in English.}*®* A Spanish-speaker in Louisiana
reported threats when he attempted to avail himself of the right to interpretation,
explaining that he was being told that he “would be deported if he continued to
complain” about the “lack of accommodation for detainees that speak different
languages.”'?°

In some instances, detained individuals even reported being refused medical care
altogether because they did not speak English. One Spanish-speaker detained in
Texas reported being mocked and turned away by a nurse due to his inability to
speak English.'? Another Spanish-speaker in Virginia suffering from stomach pain
similarly reported that a nurse flat-out refused to see him because he did not
speak English.1??
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Figure 5

Have you ever had to consult with a medical professional about your medical
care in English or another language that is NOT your primary language
because the detention center could not or would not provide a fluent staff
member or an interpreter?

Yes (41%)

No (59%)

Detained individuals are frequently forced to attempt to communicate in
languages they do not speak or understand when receiving medical care. Nearly
half (41%) of LEP survey respondents reported having to consult with a medical
professional at least once in a non-primary language because the detention
center could not or would not provide a fluent staff member or interpreter.’23

While some detained individuals were forced to communicate in English despite
not understanding it, others were offered interpretation services in languages in
which they had little to no comprehension. This was particularly true for LEP
survey respondents who speak languages indigenous to Latin America and Africa.
For example, an Akateko-speaker detained in Florida reported only being offered
Spanish telephonic interpretation despite barely understanding the language.’?*
Similarly, a Mossi-speaker detained in Louisiana described how he was only ever
provided a French interpreter during medical appointments, despite repeatedly
asking for a Mossi one. He recalled how “misunderstandings prevented me from
full communication about what was going on,” and how “[sJometimes if they
didn’t understand what | was saying, | would let it go and stop trying to explain
myself.”25 A Soninke-speaker detained in Pennsylvania reported that he was
almost never provided interpretation when he sought medical treatment, but on
the rare occasions when he was, he was also only offered French, a language he
barely speaks or understands.’?®¢ Many other detained LEP people similarly
reported being forced to proceed in Spanish or French to obtain medical care
despite being proficient in neither.!?”

But this phenomenon was not limited to those who speak rarer languages;
individuals who speak more common languages reported being forced to
communicate in Spanish or French, as well. For example, a Haitian Creole-speaker
detained in Colorado and suffering from significant mental health difficulties
reported only being provided a French interpreter, despite the fact that he did not
understand French very well.}?8 An attorney reported a similar phenomenon with
their Arabic-speaking client, who frequently had to try to use Spanish (a language
he did not speak fluently) to get medical care faster.1?®

In some instances, detained LEP individuals reported being forced to use hand
gestures to communicate. For example, a Spanish-speaker detained in Louisiana
described having to use gestures in a desperate attempt to communicate that he
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was allergic to medication he was about to receive, as the nurse did not understand
Spanish or use an interpreter.’*® Another Spanish-speaker detained at a different
facility in Louisiana described similar experiences, explaining that medical staff only
occasionally used telephonic interpretation, and when they did, the call would
usually drop mid-appointment, leaving her no choice but to use hand gestures.’s! As
one Arabic-speaker detained in Texas stated, “Nobody really understands me.....|
can only use hand gesture to communicate my needs.”*32 And, while some
individuals were ultimately able to convey some of their points when forced to
communicate in these problematic ways, many others were unable to convey
critical information and get the medical care they needed.!33 One Spanish-speaker
detained in Louisiana forced to use hand gestures to communicate recounted how
sometimes he “needed medicine and didn’t ask for it because it would be too much
trouble to try to communicate with the doctors and nurses.”34

Language access in detention center medical care is abysmal across the board,
but almost nonexistent for the rapidly growing number of people in ICE
detention who speak less common languages. The vast majority—89%—of LEP
survey respondents who speak languages indigenous to Latin America and 33%
of those who speak West African languages reported being told that the
detention center could not or would not provide a staff member or interpreter
who could speak their primary language during medical visits. These numbers are
even higher than the 23% reported by LEP survey respondents overall,'3> showing
the particularly dire language access deficits for speakers of these languages.

Figure 6
Has the detention center ever told you that it could not or would not provide a staff member or interpreter
who could speak your primary language for your medical care?

[ ves

Latin American indigenous languages | &
Portuguese [ <1017

Arabic [EF2

Russian and other languages | €&
Spanish and other languages | ¢&F

West African languages [¢i:

South Asian languages | Zs1

Spanish | 27

Mandarin [ 201

East African languages | {7/
French 0%
French and other languages 0%
Middle African languages 0%
Russian 0%

Turkish and other languages 0%
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Case Study: Repeated Failure to Facilitate Communication

Despite numerous requests for interpretation in her native language, a
Mam-speaker detained in Louisiana never received the needed Mam lan-
guage access assistance in any of the around 15 medical visits she had at
LaSalle Detention Facility. Describing her experience at another Louisiana
facility (South Louisiana ICE Processing Center), she explained that even a
Spanish interpreter “was not offered every time. The facility would call for
Spanish interpreter and if one wasn’t available, they would communicate
with me in English.” Indeed, she was forced to attempt to communicate in
Spanish even as she developed a kidney infection and severe back pain,
through the resulting emergency room visit, and even when it came to
instructions for her treatment regimen. 136

Individual accounts paint an equally stark picture of linguistic isolation and the
often-insurmountable obstacles these individuals face. For instance, a Miskito-
speaker detained in Florida reported having to “settle” for attempting to
communicate in Spanish during medical visits because the detention center did not
provide interpretation in Miskito.’3” In fact, it appears that some detention centers
generally only provide Spanish interpretation (and even then, not consistently): a full
quarter (25%) of all legal services providers surveyed reported that the facilities
they routinely visit only sometimes offer interpretation services during medical
care, and generally only if the person speaks Spanish.!38

But this study shows that, even for Spanish-speakers, language access services
are woefully deficient. After all, 21% of Spanish-speakers surveyed reported
having been refused interpretation services in the medical care context.’3° One
individual detained in Louisiana elaborated on her experience in this respect,
explaining that, in the 18 months she was in ICE custody, no doctors or nurses
spoke Spanish and telephonic interpretation was only sometimes available.14°

In sum, this investigation reveals that ICE detention centers are regularly failing—
across a wide range of languages and across the nation—to provide the basic
language services that are necessary for LEP people to meaningfully access
medical care. As the next section makes clear, these failures have harmful—even
grave—consequences for LEP people in ICE detention.

Impact of Dearth of Language Access

Given the critical nature of medical care for those in immigration detention and
the widespread failure to provide language access in this context, it may be
unsurprising to learn that the consequences are dire. As this section shows, the
dearth of interpretation prevents many detained LEP individuals from accessing
medical care at all. It denies many others timely or adequate medical care. It
deprives still others of any opportunity to understand or consent to the treatment
they receive and procedures they undergo. In short, the failures of language
access in immigration detention can and do severely impact detained LEP
people’s physical and mental health.
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Figure 7

Have you ever been unable to get the medical care you needed because
the detention center did not provide interpretation or someone who
spoke your primary language?

Yes (30%)

No (70%)

ICE’s failure to provide language access in the medical care context prevents
detained individuals from getting critical care. Language access deficiencies do not
just violate the agency’s own rules, they also impose real-life consequences on the
people ICE detains. Indeed, nearly a third (30%) of LEP survey respondents reported
that they were unable to obtain the medical care they needed because the detention
center did not provide interpretation or staff who spoke their primary language.!#!

Legal services providers described a similar impact of language access
deficiencies on their LEP clients. Indeed, over half (56%) of those surveyed
reported that detained individuals with whom they worked were sometimes or
often unable to obtain medical care due to a language barrier.14?

In some instances, detained LEP people reported that the dearth of interpretation
led detention center staff and medical officers to simply refuse access to medical
care altogether.!*3 In one emblematic account, a Spanish-speaker detained in
Louisiana explained how, after having to resort to hand gestures to try to
communicate that he was sick to a detention center officer, the officer just left.144

In other instances, language access deficiencies resulted in LEP individuals being
given “one-size-fits-all” responses in place of treatment responsive to their
specific medical needs.’® For example, one Spanish-speaker detained in Colorado
described his experience attempting to obtain care as he suffered from cancer
and experienced frequent stomach pain and bleeding. He explained that, because
the majority of the nurses did not speak Spanish and did not use interpretation
services, they did not understand the specifics of his symptoms or needs, and
instead, would simply give him Tylenol.}*¢ In another illustrative account, a
Spanish-speaker detained in Florida described a “very degrading” experience in
which, after trying to explain to a nurse without interpretation that the screws in
his prosthetic leg were loose, he was merely given a painkiller.!4”

Deficient language access forces detained LEP individuals to rely on other
detained individuals to interpret for them in sensitive medical situations.
Although ICE generally forbids detention facilities from using other detained
individuals as interpreters in the medical care context,*® more than a quarter
(28%) of LEP survey respondents reported having to rely on another detained
person to interpret for them during medical appointments because the detention
center did not provide language services.*?
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Accounts from individuals interviewed for this investigation show the
implications—including the risks to people’s mental and physical safety—that this
violation creates. For example, one attorney described having a Twi-speaking
client detained in New York who was forced to rely on other detained people,
including some who did not even speak Twi, to communicate with medical
professionals. This not only violated his rights, but created serious risks to him—a
gay individual with Hepatitis B—given stigmas about his sexual orientation and
medical condition.!®° In another illustrative account, a Spanish-speaker detained
in Florida recounted needing to see a psychiatrist, but that “the doctor insisted
that we used another detained individual as [an] interpreter, although | did not
want to.”1'As these examples show, forcing detained LEP individuals to rely on
other detained people for interpretation does not just violate the governing rules,
it also poses a host of risks to individuals’ physical safety, ability to obtain
adequate treatment, and medical privacy.

Language access failures undermine detained individuals’ bodily autonomy, at
times resulting in invasive and unwanted procedures. Another consequence of
inadequate language access in the medical care context is that LEP individuals
are forced into medical procedures or treatments they do not understand and to
which they have not consented.

LEP survey respondents often reported that, due to language access deficiencies,
they did not know what medications they were being prescribed or even taking—
even when taking the wrong medication could put their life in jeopardy. As one
Russian-speaker detained in Louisiana explained, he had life-threatening
preexisting health conditions, and, if he did not receive the right medication, he
could die. Yet because of inadequate language access, he did not even know what
medication he was being given.!>2 Along similar lines, an Arabic-speaker detained
in Texas who suffered from spine problems and back pain reported that doctors
tried to inject something into his spine without ever using an interpreter to explain
what they were injecting or why.!53

Numerous LEP individuals also reported having to go through invasive medical
examinations without any interpretation and, consequently, without
understanding the nature of the procedure or providing informed consent. In one

Case Study: Risk of Irreparable Medical Harm

One Spanish-speaker detained in Louisiana reported that she and seven
other LEP women were taken to a gynecologist outside the detention center.
The doctor—without using an interpreter—told them they should have their
uteruses removed because they wouldn’t need them anymore. She was

fortunately able to learn what the doctor was trying to do and prevent it
because other women who spoke her language understood a little English
and told her what was happening. Unfortunately, she recalled that certain
women still did not understand, appeared to agree to have the procedure
done, and were taken away. And, although the woman herself was eventually
able to refuse the procedure, she was deeply traumatized because she
almost lost her uterus.*>*
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troubling example, a Spanish-speaker detained in California reported having to
tell a doctor, in broken English, that he sometimes bled from his rectum. Without
calling an interpreter or even asking for consent, the doctor put his fingers in the
man’s rectum. Afterward, the doctor did not even provide any treatment or
potential diagnosis. The man was embarrassed, shocked, and traumatized, and he
explained that, if he had been able to communicate with the doctor, he would have
refused the examination.!®> Similarly, a Spanish-speaker detained in Louisiana
reported being subjected to an unexpected pelvic exam by a doctor who made no
effort to secure an interpreter or obtain her consent.’>® Another individual
detained in Texas described much the same in the context of dental care; he was
taken to have two dental procedures done despite never complaining about
dental issues, but he never received interpretation or understood why these
procedures were performed.!®” In short, in these circumstances, the failure to
provide language access not only violates ICE’s obligations, but also can also
breach basic medical professional norms (and in some states, legal mandates) of
informing patients and obtaining consent before such exams.!%8

The inability to receive medical care because of language access deficiencies
has severe consequences for detained LEP individuals’ physical and mental
health. As many of the above examples show, ICE’s failure to provide language
access in the medical care context is not just a technical violation of the rules; it
negatively impacts detained LEP individuals’ physical and mental health. In fact,
more than three-quarters (78%) of legal services providers surveyed reported
having clients whose medical conditions had worsened due to lack of treatment
or treatment that was delayed due to language access deficiencies.
Approximately two-thirds (68%) also reported that their clients’ illness or injury
remained undiagnosed for a long period of time due to deficient language access,
and nearly as many (62%) indicated that their clients suffered significant painas a
result of this delayed care.!*®

These impacts are only more apparent in reports from detained LEP individuals
themselves. For example, one Spanish-speaker detained in New York reported
that language barriers prevented him from communicating with medical staff to
obtain treatment for his depression, which eventually became so serious that he
almost committed suicide.’®! An attorney described an Oromo-speaker detained
in Louisiana who had gone through a similar experience, in which his already
severe PTSD and anxiety dramatically deteriorated because he could not get
medical care due to the lack of interpretation services.'®2 A Spanish-speaker

Figure 8
How did the inability of LEP noncitizens to promptly communicate
in their primary language impact them?

Medical conditions had worsened due to lack of treatment or treatment that was delayed
78%

lliness or injury remained undiagnosed for a long period of time
68%

Suffered significant pain as a result of delayed care
62%
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Case Study: Unbearable Pain

One legal services provider surveyed reported that her former client, a
Popti-speaker detained in Arizona, was not able to receive a medical evalua-
tion for his back and intestinal pain with Popti interpretation. As a result, he
remained in pain for a prolonged period of time. His pain eventually became
so severe that he requested deportation because he could no longer endure
the agony.6°

detained in Colorado, who was suffering from stomach cancer and in severe pain
because of challenges communicating with medical staff, also recounted how
when he tried to see a psychologist, no interpretation was provided. As a result,
he was never able to get any mental health care either.163

Numerous other detained individuals described experiencing intense physical pain
and worsening symptoms because their inability to communicate prevented them
from obtaining treatment or care. For instance, one woman—a Lingala-speaker
detained in Texas—had surgery in one detention center to remove fibroid tumors in
her uterus.!®* When she was transferred to another facility shortly after surgery,
however, she was never provided an interpreter, despite repeatedly trying to explain
to the doctor that she was experiencing severe abdominal pain. Instead, she was
simply given medication without ever being told what it was or why she was taking
it. She remained in pain for six months before ultimately being deported. In a similar
vein, a Spanish-speaker detained in Pennsylvania described how, after a surgery,
she had excruciating pain in her hand, but the nurses did not speak Spanish nor use
interpretation to try to understand her. As a result, she remained in pain for a
significant amount of time because she could not get any medical assistance.'>
Most troublingly, some legal services providers reported being aware of individuals
who died because of delayed care caused by lack of language access.!%%

As all of these examples show, the dearth of language access can result in dire—
even deadly—medical consequences. But ICE’s failure to provide language access
extends to aspects of detention well beyond the medical care context. The next
section turns to language access and its impacts in the context of law libraries in
immigration detention.
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Language Access in Immigration

Detention: Law Libraries
Availability of Language Access

Law libraries play an essential role in immigration detention facilities. Because
there is generally no recognized right to government-appointed counsel in
immigration proceedings,'®” the vast majority of detained individuals are forced to
represent themselves.’®® Law libraries are often the only places where these
individuals can access even basic legal materials to understand the charges
against them, prepare defenses against deportation, or challenge their ongoing
detention.!®® Similarly, they are the arena in which ICE is meant to “assist
[detained individuals] in contacting pro bono legal-assistance organizations,””°
and thus often the primary way to access counsel. In this sense, access to a law
library can mean the difference between people being wrongfully deported or
being able to remain in their communities with their families. For those who face
persecution or torture in their country of origin, it can mean the difference
between life and death.

Federal law and ICE’s own rules require the agency to provide detained LEP
individuals with language assistance—including interpretation and translation
services—in the law library.'”! Yet, as this section shows, ICE detention facilities
across the United States are routinely failing to do so, preventing detained LEP
individuals from meaningfully participating in their own legal proceedings, forcing
them to rely on unreliable sources for translation and interpretation needs, and
placing them at risk of wrongful deportation, detention, and worse.

Most LEP individuals reported needing language assistance in the law library to
defend themselves in their immigration cases. Given that LEP individuals—by
definition—do not speak or understand English very well, many need language
assistance to meaningfully access materials in a law library. As Figure 9 shows,

Figure 9
Needs for Language Assistance at the Law Library

Immigration case

Other

Challenging custody or detention conditions

I 8%

Criminal case

B 59%

Civil rights complaint

B 4%

Trying to vacate prior conviction

| 1.5%
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éé| wanted to understand better what they were alleging
against me [in my immigration case] and | never was
able to understand that. ... I did not have a lawyer. . ..
Officials bullied us for not knowing English. | was told we

are in America, we speak English. ... In the end, | had to
accept deportation without knowing why | was
detained.”?

Spanish-speaker detained in Florida

detained LEP individuals need language assistance in law libraries for a range of
reasons, but overwhelmingly in connection with their removal proceedings. In
fact, just over nine in ten (91%) of the LEP survey respondents reported that they
needed language assistance at the law library for their immigration case.!”?

LEP survey respondents specifically reported needing language assistance at the
law library to understand their immigration case, file legal documents, prepare
applications, find an immigration attorney, and learn more about the appeals
process.'’? For instance, many survey respondents described needing language
assistance at the law library to understand and fill out asylum applications.’’* One
person interviewed explained that he needed translation assistance just to
understand the laws listed on a form he signed related to his immigration case.l’®
In short, the data reveal an overwhelming need for language access services to
allow LEP people to perform basic, but critical, legal tasks.

Two-thirds of LEP survey respondents were unaware that immigration
detention centers are supposed to provide them with access to a law library and
provide language assistance in the law library. Although ICE is obligated to
provide detained individuals in immigration detention with meaningful access to a
law library and provide language assistance in the law library,}”®¢ more than
two-thirds (68%) of LEP survey respondents reported being unaware of these
rights.”” Many legal services providers confirmed this finding,}”® with the vast

Figure 10
Did you know the detention center is supposed to provide you access to a law
library and provide language assistance in the law library?

Yes (32%)

No (68%)
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majority of those surveyed (88%) reporting that the detained LEP individuals they
work with are unaware that they are entitled to language assistance in the law
library.l”® Notably, some legal services providers themselves were also unaware of
ICE’s obligation to provide these services.!®® The lack of awareness around this
critical issue itself raises concerns, as it can prevent detained people from even
requesting—much less vindicating rights to—language assistance.

Detained LEP individuals are often denied access to law libraries because their
facility does not have one or they do not know that one exists. Despite the vital
role that law libraries can play in helping people navigate their immigration
proceedings, ICE does not adequately inform detained individuals of the
availability of law libraries. As Figure 11 shows, about a quarter (24%) of LEP
survey respondents reported that they were unaware of the existence of a law
library at their detention facility.8

Other LEP survey respondents reported that their detention centers simply did
not have a law library, despite ICE’s clear obligation to provide one.’®? Indeed, as
Figure 11 shows, more than 5% reported that there was no law library at their
detention facility.!®3 Attorneys who regularly work at a range of detention facilities
similarly reported the absence of law libraries at certain facilities, including at
numerous facilities in Louisiana'®*—the state with the second-largest
concentration of individuals detained by ICE.18>

Both the dearth of law libraries and ICE’s failure to inform detained individuals of
the existence of law libraries when they are available means that LEP individuals
are often denied access to the only place that would provide them the language
resources they need to meaningfully understand or further their legal
proceedings. The consequences of this denial can be particularly harsh for the
large proportion of people held in remote detention facilities that few legal
services providers can reach.186

Even when a law library does exist and detained LEP individuals are aware of its
existence, they are often deprived of access to it in other ways. One Spanish-
speaker detained in Colorado, for example, reported that he was never able to
visit the law library, despite requesting permission to do so, because guards
always told him that it was closed or that there were not enough guards to take
people there.!®” Still others reported having very limited access to the law library
or being limited to unreasonable amounts of time there, particularly when
considering the extra time that LEP individuals must allocate to using translation

Figure 11

Does your facility have a law library?
No (6%)

’ Don't know (24%)

Yes (70%)

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 35



and interpretation services.’®8 Thus, even when a law library exists, detained LEP
individuals often still cannot meaningfully access it.'#°

ICE’s failure to provide language assistance also prevents detained LEP
individuals from even asking for access to the law library. As a result of ICE’s
failure to provide language assistance in its detention centers, many detained
LEP individuals simply cannot or do not request access to the law library at all.
Among LEP survey respondents who reported that their facility does have a law
library, just under half (48%) reported having used it.1°°

While the reasons for this varied among survey respondents, many reported
being unable to access the law library specifically due to language access issues.
A Spanish-speaker detained in Florida described how, when he asks the guards
for assistance accessing the law library, “they just laugh in my face and say they
don’t speak Spanish.”*** Many other detained LEP individuals reported only being
able to make requests to visit the law library through tablets not navigable in their
native language, just as in the medical care context. One Spanish-speaker
detained in Pennsylvania, for example, explained that he could not visit the law
library because he simply did not understand how to make a request.’®? A Turkish-
speaker detained in Louisiana similarly recalled trying to make a request to visit
the law library through the tablet, but, ultimately, being unable to do so because
he could not navigate the English display.!®3 In this way, ICE’s reliance on tablets
that are often not accessible in the appropriate languages effectively eliminates
access to the law library for many detained LEP people.l®*

A Fula-speaker detained in Pennsylvania described a related and equally
concerning variation on this theme. While he did initially manage to get to the
law library, he was informed by staff there that they could not provide him
language assistance. As a result, he explained, he never sought access to the
law library again.’®> Several other LEP survey respondents similarly reported
never visiting the law library because they heard from or were told by staff
members or other detained individuals that language assistance was simply not
provided there.19¢

Figure 12
Have you ever used the law library before?

Yes (48%) No (52%)
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Figure 13
If you have needed language assistance at the law library, how often have you
received the language assistance that you needed?

Always (8%)

Sometimes (10%) “

Rarely (12%)

Never (70%)

Among LEP survey respondents who needed language assistance at the law
library, almost 70% reported never receiving it. Law libraries are mandated to
provide language assistance to LEP individuals,®*” but almost 70% of LEP survey
respondents who reported needing language assistance at their law library never
received it.}°® While there are a range of reasons for this, part of the problem
stems from the lack of bilingual staff members available to help at most law
libraries, as well as the widespread failure to use professional interpretation
services.’®® Indeed, over half (55%) of LEP survey respondents reported that their
law library did not provide professional interpretation in their primary language,?°°
areport echoed by legal services providers.?°!

Accounts from detained LEP individuals show the depths of this problem. For
example, one Spanish-speaker detained in Louisiana reported that the law library
staff refused to provide interpretation services so that she could understand an
English document she had to sign.?°2 Several individuals who had been detained
at two other facilities in Louisiana reported that there were no interpretation
services at the law libraries there either.2°2 Another Spanish-speaker detained in
Louisiana explained that, because he did not have access to these services, he
had to sign a document related to his request for asylum that he did not
understand.?°4 A Spanish-speaker detained in Colorado reported similar
problems, also noting that detained individuals were prohibited from taking items
out of the library at his facility, which eliminated the option of trying to obtain
outside language assistance.?°>

In other instances, facility staff prevent LEP individuals from using otherwise
available language access services. For instance, a Spanish-speaker detained in
Florida explained that the law library staff simply “tell us to look for outside services
to translate materials.”2°¢ Another Spanish-speaker detained in Texas explained
how he once brought his immigration papers to the library for language assistance
and an employee actually took the papers away from him without helping him.207
Legal services providers who regularly work with people detained at a facility in
New York also reported that ICE employees staffing the law library there often do
not call interpreters for detained LEP individuals despite the fact that they are able
and required to do so. Providers recalled one officer in particular who was notorious
for denying individuals access to law library resources, including interpretation, as a
form of retaliation.?°® Others reported that staff members refuse to help individuals
with their translation needs because they wrongly believe or claim that this would
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ééNot knowing English has limited my ability to do
anything at the facility. The lack of language assistance
at the law library prevented me from doing legal
research. | wanted to do legal research to see how |

c[ould] continue to fight my case because | can’t go
back to my country. But, | couldn’t use the computer at
all because | couldn’t understand English.??

Lingala-speaker detained in New York

amount to providing legal assistance.?°® These accounts show that, even where
language assistance is available as a technical matter, LEP individuals are often
deprived of that assistance in practice based purely on unjustified refusals by staff.

Of LEP survey respondents who reported that their facility has a law library, 46%
reported that the library does not provide materials translated into their primary
language. Providing detained individuals meaningful access to legal materials to
allow them to prepare a defense to deportation and ongoing detention is one of the
most important functions of a law library. However, many detained LEP individuals
are deprived of this opportunity, not only because of the dearth of interpretation
services, but also due to the lack of materials available in a language they
understand. Indeed, as Figure 14 demonstrates, almost half of survey respondents
(46%) who reported that their detention center has a library also reported that the
law library does not provide translated materials in their primary language.?’® And
although facilities are required, at minimum, to provide materials translated into
Spanish,?* many facilities do not even do this. Among LEP survey respondents who
reported that their facility has a law library, 38% reported that written materials are
not translated into Spanish.??2 One Spanish-speaker detained in Louisiana reported
that although his law library did provide materials translated into Spanish, it only
offered materials completely unrelated to immigration law.2* An attorney who
regularly represents people detained at a facility in New York similarly explained
that the books in the law library there are generally unrelated to any type of law, and
the limited resources available are all in English, including legal forms and the

Figure 14
Does the law library provide translated materials in your primary language?

Yes (19%)

No (46%)

Don't know
(35%)
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displays of computers.Z4 Many LEP survey respondents who were detained at a
range of facilities across the nation also expressed that their law libraries did not
offer resources in any language other than English.?*>

Language access availability in the law library context is deficient across the
board, but almost nonexistent for people who speak less common languages. As
the prior findings demonstrate, adequate language assistance in detention center
law libraries is unavailable to an overwhelming number of detained LEP individuals.
But those who speak less common languages face even higher obstacles. For
example, the vast majority (89%) of speakers of languages indigenous to Latin
America reported having to rely on other detained individuals to translate
immigration-related applications.?¢ In some cases, law libraries only offer these
individuals resources in languages they do not speak fluently or at all. For example,
a native Mam-speaker detained at several different immigration detention facilities
was never offered interpretation or translation services in Mam at any facility, and
was only occasionally able to access books in Spanish, a language she did not know
well.2” Other speakers of less common languages similarly reported being left with
no access to translation and interpretation services—like a Fulani-speaker detained
in Arizona who tried to make use of the law library, but was never provided
materials or interpretation in his native language.?'®

As all these examples demonstrate, ICE detention centers are regularly failing to
provide the basic language assistance in the law library that are necessary for
LEP individuals to meaningfully access legal resources and, consequently,
meaningfully challenge their deportation and detention. And as the following
section highlights, this failure can have dire consequences.

Predictably, the dearth of language access in detention center law libraries leads to
devastating legal consequences for detained LEP individuals. As shown above in
Figure 9, 91% of LEP survey respondents who reported needing language
assistance in a law library needed it for their immigration case.?*®* Many also needed
it for other reasons: to challenge their detention conditions, to fight for custody of
their children, to file civil rights complaints, to defend themselves in pending
criminal cases, or to vacate prior convictions.??° These are all extremely high stakes
matters, meaning that ICE’s failure to ensure language assistance in detention
center law libraries can result in irreparable harm and life-changing outcomes.

Failure to provide language access impairs detained LEP individuals’ ability
to represent themselves in their immigration cases and other proceedings.
As noted above, most people in immigration detention are facing charges of
removability in immigration court and are attempting to defend themselves
against deportation.??! And, in the overwhelming majority of cases, they are
doing so alone: from FY2001 to March 2024, 81% of detained individuals were
not represented by an attorney in their immigration proceedings.??? This
means that they had to read government charging documents; conduct legal
research; prepare complex written forms, motions, briefs, and evidence; and
comply with technical filing rules all on their own. Since all of this must be
done in English,??? translation and interpretation services are essential to
providing detained LEP individuals a meaningful opportunity to defend
themselves from removal.
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Case Study: One Man’s Appeal Brief Was Rejected

A single story illustrates the myriad ways that language access failures can
deprive detained LEP individuals of any real access to the court process and
consign them to deportation. Consider the case of R., an LEP Spanish-speak-
er detained in New York, who was attempting to seek protection from the
persecution he feared in his country of origin if removed.??* Although R.
sought language assistance from the detention center’s law library, the
facility provided neither translation nor interpretation that would have
allowed him to understand critical records that the Board of Immigration
Appeals (the appellate administrative court) sent him.??> R. was not provided
interpretation or translation of any kind at the law library and he was ulti-
mately forced to share confidential information about the persecution he
faced in his country of origin with a fellow detained individual, who was the
only person willing to help translate R.’s appeal brief into English.??¢ Even
then, the Board of Immigration Appeals rejected R.’s filing because R. had
not signed the brief nor the accompanying proof of service: extremely simple
requirements that he simply did not know were required because the filing
rules are in English?*” and no one had provided the language assistance R.
needed (and was entitled to) to understand them.??¢

Unsurprisingly, deficient language access in detention center law libraries impacts
detained LEP individuals’ ability to participate in every aspect of their removal
cases.??® Multiple LEP survey respondents reported that this prevented them
from reading correspondence from the immigration court, ICE, and other
tribunals,?3° and from understanding the most basic aspects of their case.?3 “|
don’t know why | would go to court or how going to court would happen. | don’t
know when my court date is,” one Amharic-speaker detained in Louisiana
explained.?*? Similarly, a Soninke-speaker detained in Pennsylvania shared that he
too did not know his court date because he was unable to read the English-
language correspondence he received from the immigration court.?®® He was also
unable to ask for assistance because no staff at the detention center spoke
Soninke or made any effort to communicate with him in Soninke using a
professional interpretation service.?** A Spanish-speaker also detained in
Pennsylvania cited the fact that he never understood any of the documents in his
immigration case as a significant factor in his pending deportation.?3°

Relatedly, numerous detained LEP individuals reported that the lack of language
services in their detention center law libraries made it impossible for them to
conduct legal research to fully comprehend—much less refute—the removability
charges against them or to identify any potential claims for relief from removal.?3¢
As one Russian-speaker detained in New York explained, “l wanted to do research
to understand how | could continue to fight my immigration case [but] | couldn’t
access anything at the law library because everything was in English.”>37 A
Spanish-speaker detained in New York also noted how he was unable to research
the conditions in his country of origin—an essential element of an asylum claim?38
—because he never received any assistance in the law library.?3° Legal services
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éé| requested law library access for help when my
husband informed me he would be seeking a divorce and
full custody of our daughters.... The library consisted of
bibles and other books left behind by other detained

individuals. But law books, to defend your legal case,
there aren’tany.... | was never able to translate any
documents in my case and | didn’t understand what was
happening. | eventually lost custody of my daughters.??

Spanish-speaker detained in Louisiana

providers echoed these concerns, with 70% of those surveyed reporting that law
library language access deficiencies prevented LEP individuals from researching
legal arguments for their immigration case.?4¢

Language access deficiencies also dramatically limit detained LEP individuals’
ability to file critical materials—such as applications, briefs, and evidence—in their
immigration cases. For example, one Spanish- and Miskito-speaker detained in
Florida reported that, because documents submitted to the immigration court
must be in English, ?*! he had to resort to writing and translating his own asylum
declaration—a critical part of an asylum claim?*2—using the same tablet that
detention centers use for inputting requests, such as for medical care.?*
Unsurprisingly, this resulted in many mistakes. As he recalled, “l was told by the
court that it was too late to fix it and | was denied asylum.”?** Another LEP survey
respondent—a Farsi-speaker detained in Texas—explained that ICE’s failure to
provide translation in her law library prevented her from submitting a letter from
her mother as evidence in her immigration case.?*> Again, legal services providers
echoed these reports, with 68% of those surveyed indicating that law library
language access issues prevented LEP individuals from filling out applications for
relief and/or filing documents in their immigration case.?*¢

The harmful impacts of language access deficiencies also deprive detained LEP
individuals of their right to meaningfully participate in other legal matters. Several
detained LEP individuals reported, for example, that the lack of language services
in their detention center law libraries prevented them from filing civil rights
complaints about their detention conditions.?*” One Spanish-speaker detained in
Louisiana shared that because LEP individuals could not file such complaints,
they had no other option but to engage in a hunger strike to protest the
conditions of their confinement.?48

Lack of language access prevents detained LEP individuals from being able to
challenge their ongoing detention. All too frequently, deficient language access
in detention center law libraries severely impairs detained LEP individuals’
ability to seek release from detention on bond or parole, or through a petition
for habeas corpus. Indeed, 57% of legal services providers surveyed reported
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that lack of language assistance impaired detained LEP individuals’ ability to
seek release.?*®* Numerous LEP survey respondents also reported that their
inability to translate critical documents made it difficult or impossible for them
to make the case for release.?>° For example, a Spanish- and Miskito-speaker
detained in Florida complained that lack of language access in her detention
center’s law library prevented her from doing research to understand how to
apply for bond or parole.?> An Achi-speaker detained in Texas similarly
languished in detention because no one was able to explain the bond process to
her in her native language.?®? A Spanish-speaker detained in Louisiana explained
that he was unable to understand documents relating to his parole due to lack
of translation services in the law library.253 And a Spanish-speaker detained in
Louisiana described how he was unable to submit important medical records in
support of his parole request because language barriers prevented him from
requesting his medical file.?>* Several other LEP survey respondents also
reported that the lack of language assistance in their law libraries prevented
them from researching and filing petitions for habeas corpus challenging their
ongoing detention.?%®

Deficient language access in detention center law libraries also indirectly
prolongs detention. For example, following an increase in the number of
Mauritanians who speak languages such as Mauritanian Pulaar, Mauritanian
Soninke and Hassaniya Arabic and were detained while seeking asylum,
numerous people reported that these less common language-speakers
“languish[ed] in detention while their removal proceedings are stalled because
the immigration court cannot locate an interpreter.”25¢ But this phenomenon also
occurs with people who speak more common languages. As one Spanish-speaker
detained in New York explained, because he was required to present his
immigration court submissions in English but there were no translation services
available at his law library, he had to ask the court multiple times for extensions of
his filing deadlines.?®” This, in turn, unnecessarily extended his detention.?8 Even
more concerningly, a Russian-speaker detained in Florida reported that, as a
result of deficient language access, he did not even understand why he had been
detained in the first place?>°*—making it nearly impossible to challenge that
detention. These reports further substantiate concerns about language access
and prolonged detention that other researchers have raised for years.25°
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Deficient language access forces many detained LEP individuals to rely on
other detained individuals or other unreliable methods to translate highly
sensitive documents. Although ICE’s own rules require the agency to provide
language assistance to LEP individuals in the law library, including through
securing interpretation and translation services,?®! over half (52%) of LEP survey
respondents reported that they had no other option but to use other detained
individuals to translate important—often highly sensitive—documents.?62

These statistics are particularly pronounced for speakers of languages
indigenous to Latin America, 89% of whom had to turn to fellow detained people
for translation.?®3 Yet the figures remain at remarkably high rates even for
Spanish-speakers, 71% of whom reported the same problem.?%* As one Spanish-
speaker detained in New York explained, he had to rely on another detained
individual to translate his immigration documents notwithstanding multiple
attempts to secure language assistance through the law library.?%% ICE officers
rarely notified him that he could even go to the law library, and when he did get
“lucky” enough to go, none of the staff members there spoke Spanish or offered
translation services, leaving him with no choice but to turn to other detained
individuals who spoke Spanish and English.?6¢ Sometimes, they would all be
expelled from the library just for speaking Spanish.28”

It appears that, in a number of instances, ICE employees have taken the position
that detention centers can fulfill their language access obligations by having
detained people conduct translation and interpret for other detained people.?%8
But this not only violates ICE’s own rules and federal law,?5° it raises enormous
risks both for their legal proceedings and for their physical safety.

First, there is no guarantee that any other detained individuals will be available or
willing to translate documents, particularly for detained LEP individuals who
speak rarer languages. For example, a Pulaar-speaker with rudimentary French
skills detained in Louisiana reported that there was only one other person in his
detention center who had the language skills to translate his asylum application
from French to English (and presumably Pulaar to English was not an option).27¢
However, this person’s help was in such high demand that he was unable to assist
before the individual’'s court deadline.?”* As this individual explained, this directly
led to his deportation order.?72

Figure 15

Have you had to have another detained person translate an immigration-related
application (such as an asylum application) for you because you did not have any
other way to translate it?

No (48%
(48%) Yes (52%)
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Second, even if another detained person is available to assist with translation,
LEP individuals have no way to verify that person’s fluency or competency to
translate. For example, a Spanish-speaker detained in California noted that,
although some detained individuals sought to help each other with translation,
they were often unable to fully translate certain documents.?’3 A Kichwa-speaker
detained in Louisiana explained how this same problem frequently resulted in
people signing documents without knowing exactly what they were.?’* These
examples illustrate why DHS itself recognizes that interpreters must have
specialized knowledge of technical terms and concepts—not just conversational
fluency.?”® Indeed, the agency recommends that, “[w]here individual rights depend
on precise, complete, and accurate interpretation or translations, such as in the
context of ... administrative hearings, the use of certified interpreters is strongly
encouraged.”?®

Even more concerningly, one provider reported the common usage of “relay
translation” in ICE detention facilities.?”” This refers to the practice of detained
individuals essentially forming a chain of interpreters to try to translate from their
native language into English. This is extremely common for speakers of less
common languages, who often need one translator from their native language to
Spanish and a second translator from Spanish to English.?’® This method of
translation can be a “dysfunctional game of telephone” in which the LEP
individual’s story can get lost completely.?”®

Finally, forcing detained LEP individuals to rely on other detained people for
translation is problematic because of the deeply sensitive nature of immigration
cases. In asylum applications, for example, individuals must share in detail the
traumatic experiences that forced them to flee their countries.?®® Courts and DHS
are required to keep these applications confidential and only allow public access
to related proceedings with the noncitizen’s consent.?® One LEP survey
respondent, a Spanish-speaker detained in Florida, explained having to try to
describe his past to a complete stranger that he didn’t trust:282 “[i]t was very
uncomfortable to have to share personal things about my case with other
detained individuals .. .because the law library did not offer translation
assistance.”?83

This lack of trust can lead detained LEP individuals to omit sensitive facts from
their applications, which in turn can undermine their credibility if they later share
those facts with the immigration court.?4 For example, another Spanish-speaker
who had been detained in New Jersey explained that because his story included
instances of graphic torture, he did not wish to delve into every detail with the
other detained person helping him prepare his asylum application, and thus he
omitted certain facts.?®° Those facts later arose in his legal proceedings, however,
leading DHS to challenge his credibility and appeal the immigration judge’s initial
decision granting him relief from deportation.?8 This, in turn, has prolonged his
case for what has now been nearly four years, with no end in sight.?®” Negative
credibility findings are typically fatal to an individual’s immigration case and
notoriously difficult to correct through an appeal.?88

What is worse, some LEP survey respondents reported being forced to depend
on methods of interpretation that are even more cumbersome and unreliable than
looking to other detained individuals. Examples include translating by hand using
a dictionary, calling their country of origin to have relatives translate, or using
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ééThere was simply no translation or interpretation to

help [me] figure out how to contact attorneys.”?

Portuguese-speaker

Google Translate to write entire legal documents.?8° One Susu-speaker detained
in Arizona was even encouraged by an immigration judge to rely on one of the
tablets used by the detention center to request appointments to translate her
immigration documents because the law library did not offer professional
interpretation or translation.?°® Unsurprisingly, these practices can also lead to
adverse immigration consequences based on credibility assessments that often
hinge on the smallest of inconsistencies.?® This is likely why one LEP survey
respondent who was forced to fill out their asylum application using Google
Translate reported being denied asylum due to errors in the translation.292

Lack of language services inhibits detained LEP individuals from finding legal
representation. Detained LEP individuals who wish to find an attorney often face
challenges in doing so due to law library language access failures.?®3 In fact,
without language services, many detained LEP individuals have trouble
communicating with outside individuals and organizations at all.?** Despite ICE's
obligation to “assist the detainee in contacting pro bono legal-assistance
organizations,”?®> several LEP survey respondents reported that they never
received any such assistance and were never able to contact an attorney.?®®

Even the small subset of detained LEP individuals who have a recognized right to
government-appointed counsel can be deprived of this right due to law library
language access failures. While most have no such right, certain individuals with
severe mental disabilities are entitled to an attorney in their removal
proceedings.?®” However, multiple legal services providers reported that language
access deficiencies often lead to delays in identifying or failure to identify these
individuals.?°® This demonstrates yet another instance in which the dearth of
language access in detention centers places some of the most vulnerable
noncitizens at particularly high risk.

Language access deficiencies undermine legal services providers’ ability to
effectively aid detained individuals. Even when detained LEP individuals are able
to connect with legal services providers, the lack of language access in detention
center law libraries often undermines the ability of these providers—which often
provide legal resources and counsel instead of full representation— to efficiently
provide legal services.?*® Indeed, 83% of providers surveyed reported that lack of
language access for detained LEP individuals directly increases their workload
because they are forced to do the tasks that the people they work with would
otherwise do in the law library themselves.3%° This kind of work, in turn, limits the
number of individuals these providers can help overall because they are spending
a significant amount of time compensating for the language resources that ICE
should (but does not) provide.3°! In fact, 67% of providers surveyed said that lack
of language access in law libraries directly limits the number of individuals they
are able to assist overall.3°? By failing to invest in language access as required by
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Figure 16

How has the inability of LEP individuals to promptly access interpretation/
translation in their primary language at this detention center law library
impacted YOUR work with LEP individuals?

It has increased my workload because | have to do some of the tasks that individuals
would otherwise do in the law library.

43%

It limits the number of individuals | can help because | am spending my time doing
things that those individuals should be able to do in the law library.

35%

It diverts my time/attention because | have to advocate for language access for these
individuals.

31%

It diminishes impact of LOP orientation and advice because individuals cannot act on
the information provided.

22%

its own rules, ICE is effectively transferring the cost to already severely strained
legal service providers, diminishing the critical legal assistance they can offer to
all detained noncitizens.

In sum, this investigation provides a clear—and troubling—picture of language
access in the context of medical care and law libraries in immigration detention. It
reveals a widespread pattern of ICE failing to ensure language access in these
contexts and sheds new light on the serious, even life-altering, consequences of
these failures for the LEP people ICE detains.

And it shows how, all too often, the nature of these language access failures
makes it effectively impossible for detained LEP individuals to raise or remedy
these problems on their own. The next section turns to the legal implications of
these failures.

Legal Violations

The findings described above reveal widespread failures by ICE to provide
detained LEP individuals with adequate language access in medical care and law
libraries in immigration detention. While these findings are limited to the scope of
the instant study, the patterns that the study reveals are pronounced and
troubling. As this section describes, these patterns also reflect violations of the
agency’s own rules and policies, longstanding executive orders, and other
aspects of federal law.

ICE is routinely and overtly violating its own detention standards. As a threshold
matter, the findings in this study reflect direct violations of the rules that the
agency itself imposed through the 2011 Performance-Based National Detention
Standards (PBNDS 2011) and 2019 National Detention Standards for Non-
Dedicated Facilities (NDS 2019).

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 46



Medical Care

Rule: Provide “appropriate interpretation and language services for LEP

detainees related to medical and mental health care.”3°3

Violation: As documented in this report, ICE has often failed to provide detained
LEP individuals appropriate interpretation or language services when seeking
medical care.3%* Specifically, ICE is:

» Failing to provide language services that individuals need to ask for medical
care in the first place. Close to one-third (31%) of all LEP survey respondents
reported having not asked for medical care at least once because of a
language barrier.305

» Failing to provide language services when detained individuals need to
communicate with medical staff. Indeed, a full 41% of LEP survey
respondents reported having to consult with medical staff in a non-primary
language because the detention center could not or would not provide a
fluent staff member or interpreter.3°6

» Failing to provide language services when detained LEP individuals manage
to obtain a medical appointment. Nearly a quarter (23%) of LEP survey
respondents reported that detention center staff told them that they could
not or would not provide a staff member or any other form of interpretation in
connection with their medical care.3°”

» Failing to provide almost any kind of language access in connection with
medical care for people who speak less common languages. The
overwhelming majority (89%) of LEP survey respondents who speak
languages indigenous to Latin America reported being told the detention
center could not or would not provide a staff member or interpreter who
could speak their primary language during medical visits.3%8

Rule: “Detainees shall not be used for interpretation services during any
medical or mental health service. Interpretation and translation services

by other detainees shall only be provided in an emergency medical
situation.”30°

Violation: As documented in this report, ICE’s failure to provide language access
in the medical care context has forced many detained LEP individuals to rely on
other detained individuals to interpret for them in non-emergency medical
situations.3!° Specifically, ICE is:

» Forcing detained LEP individuals to rely on other detained individuals to
interpret in non-emergency medical situations such as normal medical and
even psychological appointments. For example, 28% of LEP survey
respondents reported having to rely on another detained person as an
interpreter during a medical appointment because the detention center did
not provide adequate language services.3!
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Law Libraries

Rule: Provide detained individuals “meaningful access” to a law library,
for at least five hours a week, equipped with sufficient resources to allow

individuals to: access legal materials, engage in legal research and
writing, prepare legal documents, and print and copy legal materials.32

Violations: As documented in this report, ICE has failed to provide detained
individuals with meaningful access to a law library as required.?'3 Specifically, ICE is:

» Failing to ensure that all detention facilities have law libraries. Indeed, more
than 5% of LEP survey respondents reported that there was no law library at
their detention facility at all.34

» Failing to provide individuals meaningful access to law libraries at detention
centers where a law library is available. A large majority (70%) of LEP survey
respondents who reported needing language assistance at the law library
never received it.31

» Failing to provide adequate access to legal materials in the law library. Of LEP
survey respondents who reported that their facility has a law library, 46%
reported that the library does not provide any materials translated into their
primary language.3'®

» Regularly failing to provide necessary language assistance services. More
than half (55%) of all LEP survey respondents reported that their law library
did not provide professional interpretation in their primary language, a report
echoed by legal service providers.3!”

Rule: Provide detained individuals “who are LEP with language
assistance, including bilingual staff or professional interpretation and
translation services, to provide them with meaningful access to its

programs and activities. ... Oral interpretation or assistance shall be
provided to any detainee who speaks another language in which written
material has not been translated or who is illiterate.”3®

Violations: As documented in this report, ICE routinely fails to provide necessary
language assistance to detained LEP individuals.3'® Specifically, ICE is:

» Failing to provide LEP individuals language assistance in the law library. As noted,
of the LEP survey respondents who reported needing language assistance at
their law library, 70% indicated that they never received it,32° and 55% reported
that their law library does not provide professional interpretation in their primary
language.3?! As a result of this failure, over half (52%) of LEP survey respondents
reported having to rely on other detained individuals to translate important and
often highly sensitive immigration-related applications for them.322

» While some ICE employees have suggested that facilities can satisfy this
obligation through assistance from other detained individuals,3?3 this conflicts
with DHS’s own guidance on satisfactory interpretation and translation3?* and
creates serious problems due to unverified language and translation skills of
other detained people, the highly sensitive nature of the information that
must be shared in immigration proceedings, and the risks of irreparable harm
that this can create for detained LEP individuals.3?®
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Rule: Establish procedures to assist LEP individuals in using the law
library, such as procedures that involve: “having the facility’s law librarian
assist the detainee with legal research;. .. assisting the detainee in

contacting pro bono legal-assistance organizations from [an] ICE/
ERO-provided list; and in securing interpretation or translation services
for an LEP detainee.”3%¢

Violations: As documented in this report, ICE has failed to ensure that its largest
and most prominent detention centers have established any procedures to assist
LEP individuals in using the law library,3?” strongly suggesting that it has failed
across the board in this respect. Additionally, the data demonstrate:

» Law librarians do not assist, and often obstruct, detained LEP individuals.328

» Among LEP survey respondents whose facility has a law library, 55%
reported that their library did not provide professional interpretation in their
primary language.3?°

Rule: Provide “assistance beyond access to a set of English-language
law books” to LEP individuals “who wish to pursue a legal claim related

to their immigration proceedings or detention, and who request
assistance or otherwise indicate difficulty accessing or comprehending
the legal materials.”33°

Violations: As documented in this report, ICE has overwhelmingly failed to
provide “assistance beyond access to a set of English-language law books” to
LEP individuals. Specifically, ICE is:

» Failing to translate English-language law books into languages other than
English. As noted, almost half (46%) of LEP survey respondents reported that
their law library does not provide translated materials in their primary
language.33! Even when it comes to a commonly spoken language like
Spanish, there are often no written materials: 38% of LEP survey
respondents whose facility did have a law library reported that written
materials were not translated into Spanish.332

ICE is failing to live up to the promises of its Language Access Plans. For at least
a decade, ICE has promised to fulfill its obligation to provide “meaningful access
to its programs, services, and activities” to LEP individuals in its custody,
consistent with Executive Order 13166 and Title VI of the Civil Rights Act of
1964.333 |In 2015, when the agency issued its Language Access Plan, it claimed to
be working towards “identifying and translating vital documents into the most
frequently encountered languages, providing interpretive services where
appropriate, and educating personnel about language access responsibilities and
how to utilize available language access resources.”33* Today, this report reveals
significant shortfalls in meeting each of those goals. DHS’s November 2023
Language Access Plan continues to make similar promises for the future,
including pledging to assess its components’ implementation of their own
plans.33> This report provides DHS useful insight into the current realities of
language access for LEP individuals in ICE custody, and should inform not only
assessment of ICE’s implementation of its plan, but also the consequences for
noncompliance.
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ICE’s failures implicate due process and equal protection concerns. ICE’s failure
to provide meaningful language access in its detention facilities also raises
constitutional due process and equal protection concerns. There is no question
that, within the immigration courts, due process requires that the government
provide noncitizens adequate language access.33¢ By detaining noncitizens, ICE
forces them to participate in their removal proceedings from within a detention
center. As aresult, when ICE fails to provide language access in its detention
center law libraries, this deprives LEP individuals of the ability to meaningfully
participate in the proceedings against them—proceedings that can result in
devastating and even life-threatening deportation.

Deficient language access also implicates principles of equal protection, as it places
a higher burden on LEP people facing removal than English-speakers face in the
removal process due to their national origin and race.3¥ It also means that detained
LEP individuals face more risks than English-speaking people do when going
through the same process, including the real risk of deportation. No legitimate
government purpose, much less a compelling interest, justifies ICE’s failure to
provide meaningful language access in such a high-stakes context. As such, ICE’s
deprivation of language access and thereby adequate medical care and law library
services to detained LEP individuals raises serious constitutional concerns.

Recommendations
Immigration and Customs Enforcement

Detained LEP individuals should be safely released if ICE does not promptly
provide them with language access services.

» |IfICE does not provide language access services within 48 hours or less,
depending on the circumstances, the detained LEP person should be safely
released. To operationalize this requirement, DHS detention centers should
maintain interpretation request logs in a centralized DHS database that
records the date and time of such requests in the medical care and law library
contexts and whether or not the requested services were provided.
Interpretation request logs reflecting a specific detained person’s requests
should be made immediately available to detained individuals and their
representatives upon request.

» |ICE’s Office of the Principal Legal Advisor should refrain from opposing
requests for release made before immigration courts where ICE has failed to
promptly provide required language access services.

ICE should ensure that all detention centers have access to and use readily
available professional interpretation services to provide interpretation in the
best language of every detained person.

» Insituations where no staff member is available to interpret in-person, ICE
should ensure round-the-clock access to a 24-hour, remote professional
interpretation service that covers all languages of people detained. This is
essential given the pressing nature of many scenarios requiring
interpretation, particularly those in the medical context.
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» While ICE detention centers appear to have access to professional
interpretation services, detention center staff often fail to utilize these
services. ICE should mandate detention center staff and agent trainings, test,
and conduct audits to ensure that all detention center staff, contractors, and
other agents use them as required. Failure to do so should result in
meaningful penalties, including potentially contract termination.

ICE should ensure that, at intake, LEP individuals are meaningfully evaluated
for their best language, informed of language access rights, and provided
translated materials detailing these rights.

» During the intake process, DHS should provide verbal and written information
to LEP individuals, in the language they best understand, of their rights under
the PBNDS 2011 and NDS 2019 to language resources when accessing
medical care and using law libraries.

ICE should ensure that facilities establish written language access procedures
and post translated versions in detention facilities.

» The PBNDS 2011 and NDS 2019 require detention facilities to establish
procedures to satisfy their language access obligations,33® which many—if not
all—have failed to do.33° This is an essential first step toward improvement in
this realm, and ICE must ensure that detention centers create and post
translated versions of these procedures.

ICE should ensure that electronic “tablets” be programmed in the primary
languages spoken by all LEP detained individuals.

» As described above, detained individuals often have to use an ICE- or
detention center-issued tablet to make appointments to access medical
care and/or the law library. ICE should ensure that these tablets are
programmed in the primary languages of the detained LEP individuals. ICE
should also provide keyboards suited for languages with letters different
from English. If ICE cannot do so, it should provide an alternate form of
communication.

For detained LEP people who cannot read or write, ICE should ensure access to
sight translation to allow understanding of written materials, instead of
requiring the use of electronic tablets.

» To satisfy its obligation to provide meaningful language access, it is critical
that ICE ensure sight translation, where written text is conveyed verbally or
through signs,3*° so that detained LEP people with low or no literacy can
access critical written and electronic forms of communication.

ICE should ensure adequate language access in detention even beyond the law
library and medical care contexts.

» Language access impacts virtually every single aspect of life in ICE detention
centers. During our research, it became clear that language access issues
also persist outside the law library and medical care contexts. For example,
many detained LEP individuals reporting being unable to communicate with
anyone in the facility, leading to linguistic isolation and deteriorating mental
health.3*! Similarly, other detained LEP individuals reported that they were not
able to ask facility staff for any kind of help due to the lack of language
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access.3*2 As a result, ICE should ensure that detained LEP individuals can
access interpretation services beyond the law library and medical care
contexts, as the PBNDS 2011 and NDS 2019 require.

Department of Homeland Security
Oversight Subcomponents

DHS should assign independent officers to each immigration detention facility
to focus on ensuring that the language access needs of detained LEP
individuals are being met.

» These language access officers should proactively work with other detention
center staff, holding weekly meetings to assess how language services are
being used to help detained LEP individuals and holding weekly office hours
for detained LEP individuals to report or make complaints about the language
access issues they experience when visiting the law library or seeking
medical care. The language access officers should be required to maintain
the confidentiality of all information shared, timely investigate complaints,
and take necessary steps to ensure the language access needs of the
detained LEP individuals are met.

DHS'’s Office of Detention Oversight and other DHS subcomponents should
routinely assess language access needs and compliance with language access
obligations in detention facilities and develop penalties for facilities’
noncompliance.

» DHS’s Office of Detention Oversight and other subcomponents performing
inspections should make language access a primary issue/priority for
evaluation during inspections. They should monitor and assess the adequacy
of inspection processes, including by ensuring that they are asking
appropriate questions to those with the most relevant information.

» DHS’s Office of Civil Rights and Civil Liberties should routinely assess ICE’s
compliance with the PBNDS 2011 and NDS 2019 as part of its required
periodic assessment of language access in detention facilities.343 CRCL
should track and make public recommendations based on its assessments
and the complaints it receives.

» DHS should impose penalties—including contract termination—on facilities that
fail to meet the language access standards of the PBNDS 2011 and NDS 2019.

DHS should create publicly available procedures to allow detained individuals to
enforce their language access rights.

» DHS should create procedures, including complaint and reporting
mechanisms accessible in all languages of people who are detained, to allow
detained individuals to enforce the NDS 2019 and PBNDS 2011.

» Toimprove transparency, promote uniformity, and ensure durability, as well as
to allow meaningful input from the public, experts, and stakeholders, DHS
should formally promulgate the NDS 2019 and PBNDS 2011 as regulations
through notice and comment rulemaking.34
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DHS’s Office of Civil Rights and Civil Liberties (CRCL) should create a hotline
through which detained LEP individuals can lodge complaints in their primary
languages.

» CRCL should create a hotline through which detained LEP individuals can
lodge complaints in their primary languages and also make written complaint
forms available in all primary languages spoken in the facility.34>

» CRCL should investigate each complaint and provide each complainant a
response in the language they speak within 14 days of the filing of the
complaint. The complaint, primary language of the complainant, and steps
taken to address it should be documented. A complaint should only be
closed if the complainant reports that their language access issue was
resolved.

» CRCL should work with other DHS subcomponents, including the Office of
Detention Oversight to ensure prompt resolution of complainants’ concerns.
CRCL should be vested with the power to parole or at least recommend the
release of LEP detained individuals where ICE fails to promptly provide
required language access.

DHS should provide access to sight translation as necessary to allow detained
LEP people who cannot read or write to avail themselves of these
recommendations.

» To satisfy its obligation to provide meaningful language access, it is critical
that DHS ensure sight translation to detained LEP people with limited literacy
seeking to understand and use these processes.

DHS should publicly release data on language access needs at each facility and
the extent to which it has met those needs.

» DHS should record and annually release aggregate data reflecting the
number of LEP individuals in detention each year, the primary language of
each detained LEP individual, what kind (type and language) of language
assistance resources are available to meet the needs of each language
spoken at each detention center, how many complaints are filed by speakers
of each language, and how many complaints are successfully resolved.

» DHS should also annually release data regarding the amount spent on
language access services (in the aggregate and by facility).

Executive Office for Immigration Review

Immigration judges should consider any failure by ICE to provide required
language access to an LEP individual as a factor counseling strongly in favor of
release in making a bond determination.

» As the Executive Office for Immigration Review (EOIR) has recognized,
language access is critical to a “full and fair removal hearing” that meets
statutory and constitutional demands.3*¢ And that, as EOIR has
acknowledged, requires “reasonable access to out-of-court translation
services.”3*” Since that access is required for LEP people to meaningfully

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law Held Incommunicado 53



avail themselves of their rights in removal proceedings and the delay or
failure to provide it can lead to prolonged detention, immigration judges
should consider ICE’s failure to provide that access as a factor that counsels
strongly in favor of release.

Immigration judges and the Board of Immigration Appeals should consider any
failure by ICE to provide required language access to an LEP individual as a
factor when setting, extending, and assessing failure to meet filing deadlines.

» For the same reason, EOIR recognizes that in determining filing deadlines,
immigration judges should consider “the noncitizen’s proficiency in speaking
and writing English,” “the availability of translation services to the noncitizen
... at the detention facility,” and whether “the noncitizen’s preferred language
is an Indigenous or rare language.”3*¢ Both immigration judges and the Board
of Immigration Appeals should also weigh any failure by ICE to provide
required language access to detained noncitizens strongly in favor of
extending deadlines and forgiving late filings.

Immigration judges should request that ICE produce translated copies of briefs
and other filings in certain detained LEP individuals’ cases.

» Consistent with EOIR’s policy that immigration courts play a more active
role in ensuring that ICE provides out-of-court translation,34° immigration
judges should request that ICE produce translated copies of certain
records3>® where (1) the detention center logs reflect that detained LEP
individual was not promptly provided with language access services or (2)
the noncitizen provides testimony or other evidence that they made such a
request and the detention center failed to record requests and/or
responses in these logs.

Immigration judges and the Board of Immigration Appeals should automatically
provide translated copies of all decisions to detained LEP individuals.

» Atthe very least, Immigration Judges and the Board of Immigration Appeals
should ensure that detained LEP individuals receive translated copies of any
decisions in their case. Immigration judges should also ensure that LEP
individuals with limited literacy are offered sight translation of these
decisions.

Congress

Congress should adopt appropriations legislation requiring that a minimum
percentage of ICE’s budget be set aside for language services.

» Congress should set aside at least 1% of its budget for language services, and
this amount should increase with major increases in the detained population.

Congress should hold oversight hearings on language access in immigration
detention.

» These hearings should focus on issues including—but not limited to—
language access in the context of detention center medical care and law
libraries.
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If ICE continues to systematically fail to provide meaningful language access in
immigration detention, Congress should end the detention system entirely.

» There are many reasons for Congress to abolish immigration detention, but
ICE’s continued failure to ensure language access should alone be sufficient.

Legal Community

The legal community should assist LEP people with enforcing their language
access rights.

> At the earliest possible opportunity, legal services providers should inform
detained LEP individuals of their language access rights under the PBDNS
2011 and NDS 2019 and how to exercise them.

» Where detained LEP people have not received the language services to
which they are entitled, legal services providers should help these individuals
request logs, seek release from detention, and/or pursue other redress for
these violations.

The legal community and funders should devote greater resources to the
representation of LEP people in immigration detention.

» The broader legal community and funders should strive to provide
representation to detained LEP people, as they face unique, widespread, and
often insurmountable obstacles to representing themselves.

Conclusion

In the investigation underlying this report, the research team found evidence of a
pattern of language access failures in the context of medical care and law
libraries in immigration detention. The investigation also generated evidence of
many abuses and failures by ICE that are not fully discussed here because they
were outside the scope of this report. However, we encourage members of the
public and the government to continue to investigate the myriad ways in which
the rights of LEP individuals detained throughout this nation are being violated
due to deeply inadequate language access. The federal government is obligated—
by its own rules, governing statutes, and the Constitution—to provide language
access in the context of detention center medical care, law libraries, and many
areas beyond those targeted by this investigation. It should be held accountable
to all of these standards if it chooses to detain LEP individuals and required to
release LEP people where it fails to comply.
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Appendix
Detailed Methodology

The research team that wrote this report used four primary methods to obtain
information regarding access to language services in detention facilities across the
United States: (1) a survey of 171 currently and recently detained individuals, (2) a
survey of 42 immigration attorneys and other legal services providers, (3) 25
semi-structured long-form interviews with currently and recently detained
individuals, legal services providers, and interpreters, and (4) thousands of pages of
records from FOIA requests (and ultimately litigation). The research team also
reviewed numerous other primary and secondary sources related to language
access in this context, which included detained people’s medical records and legal
filing and a database of grievances regarding detention conditions and access to
counsel in ICE facilities in Florida,3>* among other sources. All accounts are shared
in an anonymous form unless the subject provided consent to share their name.

Data collection for the surveys and interviews was conducted between October
2022 and May 2024. The full research team for this project consisted of six law
students participating in the Kathryn O. Greenberg Immigration Justice Clinic at
Cardozo School of Law, two supervising attorneys, and fifteen additional trained
Cardozo Law student volunteers. As described above, the research team’s ability
to conduct this research relied on support and cooperation of legal services
providers and others working in the immigration field. Data coding and analysis
were led by the research team, with the assistance of Dr. lan Peacock, a third-
party expert with a Ph.D. in sociology and experience conducting quantitative
research on international migration, who provided a report analyzing the survey
data for the team to use in crafting its findings.3>?

Detained Individual Survey

From October 2022 to November 2023, the research team conducted a survey of
currently or recently detained LEP individuals across the country regarding their
need for, requests for, and receipt of language access resources when seeking
medical care and accessing the law library in detention.

The criteria for detained people to participate in the survey were that they:
1. Identify as LEP;

2. Were then detained or had been recently released from immigration
detention; and

3. Had either tried to use the detention center law library or tried to access
medical care while in detention.

Notably, to avoid a selection bias, the research team did not request or require
that individuals had any particular type of experience regarding language access
in the context of law libraries or medical care.
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To identify potential survey respondents who met these criteria, the research
team relied on the support and cooperation of legal services providers across the
nation. In some cases, legal services providers directly administered the Detained
Individual Survey to the individual. In the vast majority of cases, however, legal
services providers provided contact information for currently or recently detained
individuals who were willing to participate in the survey. This oral method of
conducting the survey permitted detained LEP people who do not read or write to
participate. The research team then used this information to contact these
individuals and conduct the surveys. To survey the individuals who were detained
at the time of the survey—the majority of the people surveyed—the research
team scheduled calls using the varying, and often nonfunctional,333 systems
employed by ICE detention centers nationwide. As detailed below, the team
encountered a variety of obstacles in meaningfully accessing many detained
individuals referred by legal services providers for the survey. In other instances,
the team was unable to speak to individuals because they had been “released”
from the facility (including by being deported).

Despite challenges in accessing detained LEP individuals for surveys, the
research team ultimately surveyed 171 respondents who were or had been
detained at 39 different detention centers.

To communicate with the LEP survey respondents, the research team used
professional private and non-profit interpretation services. The research team
then recorded survey respondents’ translated answers, in English, using the
web-based survey tool SurveyMonkey.

Each person surveyed was informed, at the outset, that survey responses would
be used for a public report and then, upon consent, was asked a series of
questions. In addition to asking respondents for background and demographic
information, the survey instrument included both open- and close-ended
questions regarding language access needs, services, and individual experiences
in the context of medical care and law libraries in immigration detention.

Background and Demographic Information: The survey collected information
including detained individuals’ country of origin; race/ethnicity; languages spoken,
read, and/or written “very well”; and length of detention.

Language Access in the Medical Care Context: For medical care, the survey
assessed four main domains:

» Knowledge of rights: Respondents were asked questions to determine
whether they were aware of detention centers’ obligation to provide
language access, including interpretation, in many medical care contexts.

» Language services and accessing medical care: Respondents were asked
questions to determine whether they had ever been unable to access medical
care due to lack of language access.

» Availability of interpretation when receiving medical care: Respondents
were asked questions to determine whether detention centers had refused
to provide them an interpreter while they were seeking medical care, and
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whether they had ever been forced to communicate in a language they did
not understand or rely on another detained individual to speak to medical
staff.

» Impact of lack of language services: Respondents were asked to explain any
consequences of not receiving medical care or receiving inadequate medical
care, due to lack of language access. Respondents were also asked to share
any general impacts of language barriers on their physical and mental health.

Language Access in the Law Library Context: For the law library, the survey
assessed six main domains:

» Availability of law library: Respondents were asked whether the facility or
facilities in which they were detained had a law library.

» Knowledge of rights: Respondents were asked whether they were aware that
the detention center is obligated to provide them with access to a law library
and with language assistance in the law library.

» Use of law library: Respondents were asked whether they had used the law
library and, if so, how frequently they used it and what they used it for.

» Availability of language resources in the law library: If respondents had used
the law library, they were asked whether the law library provided translated
materials in their primary language, whether it provided professional
interpretation or bilingual staff fluent in their language, and whether written
materials in the law library were generally translated into Spanish.

» Ability to access language resources in the law library: If respondents had
used the law library, they were asked whether they had requested law library
interpretation or translation services and, if so, how they made the request
and how it was resolved.

» Impact of lack of language resources: Respondents were asked whether
they had been unable to use the law library due to lack of language access
and how any lack of interpretation or translation services in the library had
impacted their legal proceedings.

At the end of each survey, respondents were asked whether they consented to
the use of the information they provided—in an anonymized form—in a public,
published report. The survey data relied upon for this report is based only on
responses from individuals who consented to the use of their responses in the
report. No respondents were compensated for participating in the survey.

Dr. lan Peacock, a third-party expert, initially analyzed the data from the Detained
Individual Survey and provided a report for the team to use in crafting its findings.

Dr. Peacock holds a master’s and doctorate degree in sociology from the
University of California, Los Angeles and has worked in quantitative data analysis
for over a decade. He has provided data analysis for research on immigration
detention published in top peer-reviewed and law review journals, an expert
report in a class-action case involving detained immigrants’ rights, and a range
of other publications by nongovernmental organizations and media outlets.
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Dr. Peacock has also provided individual statistical consulting for dozens of PhD
students and instructed college and graduate students in data management and
analysis courses and workshops.

To analyze the data from the Detained Individual Survey, survey responses were
downloaded in a single comma-separated values file. All cleaning, analysis, and
visualization of these responses relied on Stata statistical software. Initial cleaning
steps entailed: (1) excluding respondents from the data if they reported speaking
English well; (2) standardizing entries for detention facility names (e.g., “Winn,”
“Winn Correctional,” “Winn Correctional (Lousiana)[sic],” and “Winn Correctional
Center” all became “Winn Correctional Center”); (3) standardizing entries for
country of origin (e.g., “Dominican Republic,” “Domnican Republic [sic],” and
“Republica Dominicana” all became “Dominican Republic”); (4) standardizing entries
for spoken languages (“Chinese Mandarin,” “Chinese, Mandarin,” and “Mandarin” all
became “Mandarin”); (5) matching information about detention facilities (i.e., state
and type of facility) to responses; and (6) creating language categories (e.g.,
“Ambharic,” “Swahili,” “Kirundi, Kinyarwanda,” “Somali,” and “Tigrinya, Amharic” were
all categorized as “East African Languages”).

Rather than conduct analysis at the detention facility level, the test analyzed the
level of individual survey respondents. Because speakers of different languages
were often confined in the same detention facility and the services and resources
available within facilities could depend on language, one single response would
often not provide adequate information about a facility, its services, and its
resources (or the lack thereof). Thus, analysis of items to which respondents
could answer “yes” or “no” ultimately focuses on the number of respondents who
answered “yes” or “no” divided by the total number of all valid responses to the
same question. Analysis of multicategory questions of how often a certain
condition had been met (e.g., “how often have you received the language
assistance that you needed?”), likewise, focused on the number of respondents
who had selected a given response divided by the total number of valid
responses to the same question. Note that, because respondents could skip any
non-applicable question, each question in this survey has a different sample size.
The sample size for each individual question was used in calculating response
percentages and has been noted for each figure derived from the Detained
Individual Survey throughout the report.

The initial round of analysis consisted of creating frequency tables and
visualizations for responses to all survey items. Analysis then focused on
percentages of all valid responses for a given survey question, rather than the
frequencies, as the total number of valid responses varied from question to
question. Subsequent analysis entailed displaying the same percentages in tables
and visualizations but broken down by detention facility characteristics (i.e., state
and type of facility), language category, and country of origin. The final round of
analysis added in tests for whether the differences in percentages broken down
by detention facility characteristics, language categories, and countries of origin
were statistically significant. The analysis used chi-square tests, in particular, to
compare whether the observed frequencies in the data with the frequencies one
might expect to see if there were no association between any pair of given
measures (i.e., if they were independent). The p-value chosen for these tests of
significance was the common 0.05 threshold (meaning that there is a 5% chance
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of observing the observed result—or a more extreme result—if the two measures
in question are truly independent of each other). The frequencies and figures
drawn from the survey data reflect survey responses and may not be the same as
those of the detained LEP population as a whole.

Additionally, individuals’ responses to the survey’s open-ended questions are
incorporated throughout the report.

Provider Survey

The research team also surveyed legal services providers who regularly work with
detained LEP individuals. The survey focused on providers’ knowledge of
language access resources in detention centers, specifically in the medical care
and law library contexts, as well as on the impact of these services on providers
themselves. From October 2022 to February 2024, the research team
disseminated the link to this web-based survey via email to legal services
providers throughout the nation. Despite the heavy demands on the time of legal
services providers working with detained individuals, we obtained data from 42
total respondents with experience at 22 detention centers.

The Provider Survey asked 16 open- and close-ended questions regarding
language access in each of the detention centers that the provider visited
“regularly” (defined as every one to two months). Respondents were asked to
repeat the series of questions for each detention facility that they regularly
visited and were also provided an opportunity to share more details about any
relevant experiences. In addition to requesting basic background information, the
survey assessed the following main domains:

» Language Access in the Medical Care Context: For medical care, the survey
assessed the following domains:

» Availability of interpretation services: Respondents were asked what
interpretation services were offered at detention centers in the medical
context.

» Impact of lack of language services: Respondents were asked what impact
language barriers had on the availability or receipt of medical care for their
clients.

» Language Access in the Law Library Context: For the law library, the survey
assessed these domains:

» Availability of language resources: Respondents were asked what language
resources were provided to their clients in detention center law libraries.

» Impact of lack of language resources on detained individuals: Respondents
were asked how lack of language access impacted their detained clients.

» Impact of lack of language resources on providers: Respondents were asked
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how lack of language access impacted their ability—as a legal services
provider—to perform their job.

Respondents were made aware at the outset that their survey responses would
be used for a public report, and were also asked to provide their consent at the
close of the survey.

The research team itself analyzed the results of the Provider Survey. For each
close-ended question, the team calculated the percentage of respondents who
answered each available option. Note that, because providers could skip any
non-applicable question, each question in this survey has a different sample size.
The sample size for each individual question was used in calculating response
percentages and has been noted for each figure derived from the Provider Survey
throughout the report. Additionally, provider responses to the survey’s open-
ended questions are incorporated throughout the report.

Individual Interviews with Detained
Individuals, Legal Services Providers,
and Interpreters

To supplement the data collected through the surveys, the research team
conducted semi-structured long-form interviews of (1) 19 individuals who are
currently or were recently detained; (2) four legal services providers who regularly
worked with detained LEP individuals; and (3) two individuals who provided
interpretation for detained individuals. Potential interviewees were identified
through outreach to legal services providers and organizations that provide
interpretation services. All interviews were conducted from November 2022
through May 2024. Interviewees were informed that the information they shared
would be used for this report. Interviewees participated voluntarily and were not
compensated for their participation. The names and other identifying
characteristics of interviewees who wished to remain anonymous have been
excluded from this report.

Before beginning an interview, the research team explained the purpose of the
report and interview and obtained the interviewee’s consent to use their
responses in the report. The interviews consisted of a series of open- and
close-ended questions regarding language access in the medical care and law
library contexts.

When interviewing a currently or recently detained individual, the research team
sought information about the individual’s language capabilities and about
language access at the immigration detention facilities at which the individual
was or had been detained. Interviews centered specifically on the individual's
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experience(s) with language access in the law library and medical care contexts.
In the law library context, interviewees were asked questions aimed at learning
about whether they had requested language assistance at their facility’s law
library, the availability and effectiveness of language services at the law library,
any issues they encountered related to language access at the law library, and
the impact, if any, of the lack of language access services at the law library.
Similarly, in the medical care context, interviewees were asked questions aimed
at learning about whether they had ever requested language assistance, the
availability and effectiveness of language services, common issues
encountered, and the impact of the availability and quality of language services
in the medical care context.

When interviewing legal services providers, our research team began the
interview by learning about the provider’s experience working with detained LEP
individuals. Providers were asked questions aimed at learning about their
knowledge of and experiences related to language access at the immigration
detention facilities at which they have worked and/or where their clients are
detained. In the law library context, providers were asked about their knowledge
of language access services; the extent to which their clients’ language access
needs have been met, particularly in terms of filling out legal paperwork and
preparing for legal proceedings; and the impact, if any, of the lack of language
access services, both on their clients and on themselves as providers. In the
medical care context, providers were asked about their knowledge of language
access services, the extent to which their clients’ language access needs are
being or have been met, complaints received from clients related to lack of
language access, and the impact on their clients, if any, of the lack of language
access services.

When interviewing interpreters, the team also began the interview by learning
about the interpreter’s experiences providing services to detained LEP
individuals. Interpreters were asked specifically about what, if anything, they had
learned about detained LEP individuals’ access to language services when
receiving medical care or using the law library.

Records from FOIA Requests
and Litigation

In addition to the original dataset drawn from surveys and interviews, the
research team also collected and analyzed data from various federal agencies
through requests submitted and litigation under the Freedom of Information Act
(FOIA). These data included complaints, Excel spreadsheets, e-mails, and other
documents from ICE and other federal agencies concerning language access in
ICE detention facilities. Documents were obtained through three FOIA requests:
(1) arequest to ICE for records related to immigration detention facilities’
procedures for working with LEP individuals in their custody;3>* (2) a request to
DHS for records of complaints related to language access issues in immigration
detention;3%® and (3) a request to ICE for records related to ICE facility
inspections.3%¢
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The research team analyzed all the records produced in response to these
requests on a manual basis, first identifying whether a complaint, email, log, etc.
was related to language access, and then determining whether the complaint was
related to language access in the law library or medical care context. Only
documents expressly related to medical care and/or the law library language
access were tagged for inclusion in our dataset.

Request to ICE for records related to immigration detention facilities’
procedures for working with LEP individuals in its custody.

Under the PBNDS and NDS, immigration detention facilities must “establish
procedures” that the facility should use to “assist detainees who are ... LEP ...
in using the law library.”3%” The researchers’ request sought disclosure of “any
and all records prepared, received, transmitted, collected, and/or maintained by
ICE (and its subcomponents) and its contractors (and their subcontractors) that
reflect: (1) the current ‘procedures’ that [certain] detention facilities... have
established for ensuring that LEP individuals can use the law library, and (2) any
modifications or amendments to these procedures made by ICE.”3%8 After ICE
failed to respond within the statutory limits set forth in the FOIA statute, we
filed suit to compel ICE to produce the requested documents. Eventually, ICE
conceded that “none of the subject detention facilities have any written
procedures implementing [the relevant PBNDS/NDS standards].”3>° The parties
ultimately agreed to dismiss the proceedings on the basis that there were “no
records responsive” to our request.3°

Request to DHS, including components, for records of complaints related to
language access issues in immigration detention.

This request, which was submitted by the American Civil Liberties Union
Foundation and ACLU Foundation of Northern California (collectively “ACLU"),
sought, for the period from January 1, 2016, through the present, all records of
complaints submitted by the public to DHS, including to the CRCL, the Office of
the Immigration Detention Ombudsman (OIDO), and the Office of the Inspector
General (OIG), related to language access issues in immigration detention. It
included any and all “complaints filed by individuals, family or community
members, advocates or advocacy organizations, and/or government offices,”36!
and it specifically sought complaints regarding lack of adequate language access
within a detention facility, including in the context of accessing medical care, the
law library, the grievance process, and any other situations where lack of English
proficiency has either affected a detained individual’s ability to access detention
services or programs, or otherwise been an element of the complaint.362 As of
April 4,2024, in response to this request, the ACLU has received 165 pages of
records and 358 rows of spreadsheet data. The spreadsheet data reflected
summaries of complaints from OIG and CRCL while other records reflected the
underlying original complaints submitted to OIDO and CRCL, both of which were
subsequently shared with our research team for analysis.3¢3 This litigation is
ongoing, and our team analyzed records produced as of April 4, 2024.

Request to ICE for records related to ICE facility inspections.

This request, also submitted by the ACLU, sought, for the period from January 1,
2018, through the present, (1) all template forms used by inspection officials in
conducting ICE detention facility inspections as overseen by ICE’s Office of
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Detention Oversight; and (2) all inspection template forms provided by ICE’s
Enforcement and Removal Operations to its contractor organization, Nakamoto,
as well as all inspection template forms provided from Nakamoto to ICE and as
used by inspection officials in conducting ICE detention facility inspections.364
Note that the request did not cover the completed forms or inspection reports
but, rather, the template instructions and documents to be filled out or followed.

As of January 4, 2024, in response to this request, the ACLU received 2,291 pages
of records and 21,763 rows of spreadsheet data, which it subsequently shared
with our research team for analysis. This litigation is ongoing, and our team
analyzed records produced as of October 20, 2023.

In total, the research team surveyed or interviewed approximately 233 individuals,
who reflected on their experiences in 53 detention centers across the nation.
When combined with the facilities about which the team reviewed FOIA data, our
findings reach an estimated 125 detention facilities.

In order to produce a study sample representative of the areas of the country in
which detained migrants are housed, the research team made particular outreach
efforts to reach detained individuals in states with high average populations of
detained individuals. While the rate of survey respondents did not always
precisely match the distribution of people in immigration detention on a state
level, it did align with the distribution of people in immigration detention when
considered by region.3%> For example, 65% of all survey respondents and
interviewees were located in the Southern region, which aligns with the 68% of
the national detained population housed in this region today. On a state level, the
research team’s difficulties accessing survey respondents in Texas were balanced
by its ability to contact individuals in other Southern states, including Louisiana
and Florida. Table 1 on page 21 shows the total number of accounts the research
team reviewed from ICE facilities across the country as part of its study sample.

As a first of its kind nationwide assessment of language access services in ICE
detention centers, this study is an important first step at uncovering the vast
language access deficiencies that exist across ICE detention centers and
provides critical information on approximately 67% of ICE detention centers
currently holding noncitizens in the United States, a subset which holds
approximately 95% of the average daily national detention population.36¢ The
findings from this study are valuable because they show that, although ICE claims
to comply with its obligation to provide language access services to detained
individuals in its custody,3¢7 it is routinely failing to do so in practice, leading to
widespread consequences for the health of detained individuals, the outcomes of
their legal cases, and their ability to vindicate their rights. This report provides
critical information because the very deficiencies examined here—inadequate
language access services—not only deprive detained LEP individuals of critical
needs, but also make it effectively impossible for them to raise these issues,
assert their rights, or challenge these deficiencies on their own.
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At the same time, due to access problems (linguistic and other) in the immigration
detention system, the study—and therefore the data—has certain limitations. First,
despite the research team’s relentless outreach across the country, it was not able
to survey individuals from all ICE detention facilities. This was due in part to the
internal policies and practices of certain ICE detention facilities, which made it, at
times, impossible to communicate with detained individuals. For example, the team
was often unable to set up a call with a detained individual, either because it could not
reach ICE personnel or its emails went unanswered. In some cases, the facility would
only provide the detained individual instructions to call us in English, a language they
did not understand. Individuals were also often only given ten minutes for each call and
then the call would be disconnected automatically, forcing them to call us again. These
challenges highlight the difficulty of conducting surveys with detained LEP individuals.
But equally, if not more important, they also demonstrate how isolated detained LEP
individuals are in ICE detention centers. Despite the research team’s resources and
English language skills, it was still often unable to reach detained LEP individuals. One
can only imagine how difficult it is for detained LEP individuals to try to seek help from
the inside—further underscoring the crucial need for meaningful language access.

Beyond this, the research team was completely reliant on referrals from legal
services providers to connect with detained individuals. Thus, the limited ability of
legal services providers to access certain facilities themselves,?%8 as well as the
limited number of legal service providers serving certain facilities and regions, also
made it difficult for the research team to identify survey respondents in rural areas
in particular (where a large proportion of people facing removal are detained).3%°

Due to these limitations, our survey response rate is not uniform across facilities
and geographic regions. The data demonstrates that our survey sample is under-
representative of individuals detained in Texas, which today houses more than 35%
of the nation’s detained individuals.3’° This is one state where the research team found
that there were particularly high barriers to contacting detained LEP individuals. On the
other hand, the research team has a particularly high response rate in New York, the
state in which the team has the most connections with legal services providers.3™

Third, it is also worth noting that the research team was only able to survey and
interview detained LEP individuals who had already had some contact with legal
services providers. This is because there was no other avenue for identifying and
contacting eligible individuals in immigration detention. This means that the
results of this study are not representative of the many detained LEP individuals
who have never had the opportunity to work with any legal services providers.

Lastly, given all of the challenges noted above, it is important to recognize that this
report likely only reveals the tip of the iceberg. Because the research team was
unable to reach facilities that do not have reliable procedures for scheduling calls
and do not have significant legal services provider coverage, the facilities with the
most vulnerable detained populations are underrepresented in this report.
Additionally, because the research team had no way to identify and survey
individuals who are unable to communicate with any legal services providers, those
who speak rare languages or those who lack literacy are likely underrepresented
because they have additional barriers to contacting an attorney. Unfortunately, this
means the research team did not have access to the individuals who would be most
acutely affected by failures of language access. With this in mind, it is likely that the
true statistics and impacts are even starker that those included in this report.
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Additional Figures and Tables

Figure 17
Country of Origin of Detained Individual Survey Respondents
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Figure 18
State-by-State Distribution of All Research Data
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Table 2

Distribution of Country of Origin for Detained Individual Survey Respondents

Country of Origin Count Percentage
Afghanistan 2 1.17%
Angola 2 1.17%
Bangladesh 2 1.17%
Brazil 3 1.75%
Burkina Faso 3 1.75%
Burundi 1 0.58%
China 6 3.51%
Colombia 2 1.17%
Cuba 5 2.92%
Democratic Republic of Congo 8 4.68%
Djibouti 1 0.58%
Dominican Republic 6 3.51%
Ecuador 6 3.51%
Egypt 2 1.17%
El Salvador 14 8.19%
Ethiopia 2 1.17%
Georgia 1 0.58%
Guatemala 8 4.68%
Haiti 2 117%
Honduras 11 6.43%
Iran 1 0.58%
Kenya 1 0.58%
Kyrgyzstan 1 0.58%
Mali 1 0.58%
Mauritania 10 5.85%
Mexico 28 16.37%
Morocco 1 0.58%
Myanmar 1 0.58%
Nicaragua 12 7.02%
Panama 1 0.58%
Peru 5 2.92%
Russia 4 2.34%
Senegal 4 2.34%
Somalia 1 0.58%
Turkey 4 2.34%
Ukraine 1 0.58%
Venezuela 6 3.51%
Yemen 1 0.58%
Unknown 1 0.58%
Total 171 100.00%
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Table 3

Languages Represented by Detained Individual Survey Respondents

Total of 37 languages represented

Count of Fluent

Percent of Speakers

Speakers Surveyed That Speak
Language Surveyed Fluently
Amharic 2 0.99%
Arabic 5 2.46%
Bengali 2 0.99%
Bissa 1 0.49%
Chechen 1 0.49%
Chinese (Dialect Not Specified) 3 1.48%
Chinese (Mandarin) 5 2.46%
Chuyj 1 0.49%
Dari 1 0.49%
Farsi 1 0.49%
French 12 5.91%
Fula (Fulani) 5 2.46%
Georgian 1 0.49%
Haitian Creole 3 1.48%
Kichwa 3 1.48%
Kikongo 1 0.49%
Kinyarwanda 1 0.49%
Kirundi 1 0.49%
Kurdish 2 0.99%
Kyrgyz 1 0.49%
Lingala 6 2.96%
Mam 2 0.99%
Miskito 3 1.48%
Mooré 3 1.48%
Pashto 1 0.49%
Portuguese 6 2.96%
Pulaar 7 3.45%
Rohingya 1 0.49%
Russian 6 2.96%
Somali 1 0.49%
Soninke 1 0.49%
Spanish 102 50.25%
Swahili 2 0.99%
Tigrinya 1 0.49%
Turkish 4 1.97%
Ukrainian 1 0.49%
Wolof 4 1.97%

Kathryn O. Greenberg Immigration Justice Clinic at Cardozo School of Law

Held Incommunicado 68



Table 4

Compiled Count of Data Sources by Immigration Detention Center

Detained

Individual Provider Individual
Facility Name State Region Survey Survey Interview FOIA
Adams County Correctional Center Louisiana South 3 1 1 7
Adelanto Ice Processing Center California West 2 1 15
Alexandria Staging Facility Louisiana South 2 2
Allen Parish Public Safety Complex Louisiana South 4 2 1
Anchorage Correctional Complex Alaska Other 3
Anne Arundel County - Jennifer Rd Maryland South 1
Detention Center
Atlanta City Detention Center Georgia South 3
Arizona - Center Unknown Arizona South 1
Baker County Jail Florida South 6 2 19
Bergen County Jail New Jersey Northeast 5
Berks County Residential Center Pennsylvania Northeast 7
Bluebonnet Detention Facility Texas South 3
Boone County Jail Kentucky South 3 5
Bossier Parish Correctional Center Louisiana South 1
Bristol County Correctional Facility Massachusetts Northeast 7
Brooks County Detention Center Texas South 1
Broward Transitional Center Florida South 13 8
Buffalo (Batavia) Service Processing New York Northeast 18 3 5 22
Center
Butler County Jail Kansas Midwest 1
California - Center Unknown California West 1
Calhoun County Correctional Center Michigan Midwest 2 3
Cambria County Jail Pennsylvania Northeast 1
Caroline Detention Facility Virginia South 5 1
Carver County Jail Minnesota Midwest 1
Central Louisiana Ice Processing Center Louisiana South 2 4 21
(Lasalle)
Central Texas Detention Facility Texas South 2
Charleston County Detention Center South Carolina South 1
Chippewa County Correctional Facility Michigan Midwest 1
Christian County Jail Missouri Midwest 1
Cibola County Correctional Center New Mexico West 16
Clay County Jail Indiana Midwest 1
Clinton County Correctional Facility Pennsylvania Northeast 1
Coastal Bend Detention Center Texas South 6
Cobb County Jail Georgia South 3
Dekalb County Detention Center Alabama South 3
Denver Contract Detention Facility Colorado West 5 1 4

(Aurora)
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Table 4, continued
Compiled Count of Data Sources by Immigration Detention Center

Detained

Individual Provider Individual
Facility Name State Region Survey Survey Interview FOIA
Dodge County Jail Wisconsin Midwest 2 4
East Hidalgo Detention Center Texas South 4
Eden Detention Center Texas South 6
El Paso Service Processing Center Texas South 8 3 21
El Valle Detention Facility Texas South 2
Elizabeth Detention Center New Jersey Northeast 1 5
Eloy Federal Contract Facility Arizona South 2 18 1 17
Essex County Correctional Facility New Jersey Northeast 14
Etowah County Jail Alabama South 6
Farmville Detention Center Virginia South 1 20
Florence Correctional Center Arizona South 2 27 1 23
Folkston Ice Processing Center (Main) Georgia South 6 8
Franklin County Jail New York Northeast 3
Frederick County Detention Center Maryland South 1
Geauga County Jail Ohio Midwest 1
Giles W. Dalby Correctional Facility Texas South 1
Glades County Detention Center Florida South 1 11
Golden State Annex California West 11 1 1 3
Hardin County Correctional Center lowa Midwest 3
Henderson Detention Center Nevada West 6
Honolulu Federal Detention Center Hawaii West 1
Houston Contract Detention Facility Texas South 6
Howard County Detention Center Maryland South 1
Hudson County Correctional Facility New Jersey Northeast 4
IAH Secure Adult Detention Facility (Polk) Texas South 2 3
Imperial Regional Adult Detention Facility California West 12
Irwin County Detention Center Georgia South 27
Jackson Parish Correctional Center Louisiana South 3 3 2
James A. Musick Facility California West 2
Joe Corley Detention Facility Texas South 1 6
Johnson County Detention Facility Texas South 3
Kankakee County Jail lllinois Midwest 9
Karnes County Immigration Processing Texas South 1 9
Center
Kay County Detention Center Oklahoma South 1
Kenosha County Detention Center Wisconsin Midwest 2
Krome North Service Processing Center Florida South 3 1 27
Louisiana - Center Unknown Louisiana South 1 1
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Table 4, continued
Compiled Count of Data Sources by Immigration Detention Center

Detained

Individual Provider Individual
Facility Name State Region Survey Survey Interview FOIA
La Palma Correctional Center Arizona South 1 1 20
Laredo Processing Center Texas South 1 1 6
Limestone County Detention Center Texas South 2
Madison County Detention Center Mississippi South 1
Marshall County Jail lowa Midwest 1
McHenry County Adult Correctional lllinois Midwest 8
Facility
Mesa Verde ICE Processing Facility California West 1 1 5
Montgomery Processing Center Texas South 1 1 17
Morgan County Sheriff's Facility Michigan Midwest 1
Morrow County Correctional Facility Ohio Midwest 3
Moshannon Valley Processing Center Pennsylvania Northeast 15 3
Nevada Southern Detention Center Nevada West 3
Northeast Ohio Correctional Center Ohio Midwest 1
Northern Oregon Regional Correctional Oregon West 1
Facility
New York - Center Unknown New York Northeast 1
Okmulgee County Jail Oklahoma South 1 2 2 6
Orange County Jail New York Northeast 2 38
Otay Mesa Detention Center California West 5 2 13
Otero County Processing Center New Mexico West 1
Pennsylvania - Center Unknown Pennsylvania Northeast 4
Pike County Correctional Facility Pennsylvania Northeast 2 11
Pine Prairie ICE Processing Center Louisiana South 1
Pinellas County Jail Florida South 8
Plymouth County Correctional Facility Massachusetts Northeast 1
Polk County Jail Texas South 12
Port Isabel Service Processing Center Texas South 1
Puerto Rico - Center Unknown Puerto Rico Other 8
Prairieland Detention Facility Texas South 3
Pulaski County Jail lllinois Midwest 5 2 13
Richwood Correctional Center Louisiana South 1
Rio Grande Detention Center Texas South 2 6
River Correctional Center Louisiana South 8
Rolling Plains Detention Center Texas South 7
San Luis Regional Detention Center Arizona South 3
Santa Ana City Jail California West 3
Seneca County Jail Ohio Midwest 2
Sherburne County Jail Minnesota Midwest 10 2 3 3
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Table 4, continued

Compiled Count of Data Sources by Immigration Detention Center

Detained

Individual Provider Individual
Facility Name State Region Survey Survey Interview FOIA
South Louisiana Detention Center Louisiana South 1 16
(Basile)
South Texas Family Residential Center Texas South 4 1 1 18
South Texas ICE Processing Center Texas South 3
(Pearsall)
St. Clair County Jail Michigan Midwest 8 1 34
Stewart Detention Center Georgia South 2
Strafford County Corrections New Hampshire Northeast 2
Suffolk County House Of Corrections Massachusetts Northeast 14
T. Don Hutto Detention Center Texas South 2 1 13
Tacoma ICE Processing Center Washington West 3
(Northwest Detention Center)
Tallahatchie County Correctional Mississippi South 3
Facility
Teller County Jail Colorado West 2 11
Torrance County Detention Facility New Mexico West 1
Virgina Peninsula Regional Jail Virginia South 5
Wakulla County Facility Florida South 1 4
Webb County Detention Center Texas South 1
West Texas Detention Facility Texas South 2
Winn Correctional Center Louisiana South 10 2 7 18
Worcester County Detention Facility Maryland South 2
York County Prison Pennsylvania Northeast 2
Yuba County Jail California West 2
TOTAL 172 75 54 825
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Table 5

State-by-State Distribution of National Average Daily Detained Population

and Research Data

Percentage of Average Daily

Percentage of Research

State Population* Data**
Texas 36.14% 18.56%
Louisiana 16.29% 13.94%
California 6.84% 8.97%
Arizona 6.45% 10.75%
Georgia 6.38% 7.99%
Florida 3.76% 8.61%
Pennsylvania 3.74% 3.02%
Mississippi 3.71% 0.36%
New Mexico 3.74% 4.35%
Colorado 2.59% 1.15%
Washington 2.05% 1.42%
New York 1.61% 5.51%
Virginia 1.18% 2.49%
Nevada 0.97% 0.80%
New Jersey 0.60% 2.58%
Michigan 0.68% 0.89%
Kentucky 0.34% 0.71%
Minnesota 0.36% 0.27%
Wisconsin 0.32% 0.71%
Massachusetts 0.50% 1.51%
Ohio 0.31% 0.71%
Oklahoma 0.25% 0.18%
Kansas 0.20% 0.00%
New Hampshire 0.22% 0.18%
Rhode Island 0.16% 0.00%
lowa 0.14% 0.33%
Indiana 0.11% 0.09%
North Carolina 0.06% 0.00%
Nebraska 0.03% 0.00%
Alabama 0.07% 0.80%
Hawaii 0.05% 0.09%
Idaho 0.02% 0.00%
Guam 0.02% 0.00%
Puerto Rico 0.02% 0.09%
Vermont 0.02% 0.00%
Maine 0.01% 0.00%
Northern Mariana Islands 0.01% 0.00%
South Carolina 0.01% 0.00%
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Table 5, continued

State-by-State Distribution of National Average Daily Detained

Population and Research Data

Percentage of Average Daily

Percentage of Research

State Population* Data**
Tennessee 0.02% 0.00%
Utah 0.00% 0.09%
West Virginia 0.01% 0.09%
Arkansas 0.00% 0.00%
Missouri 0.00% 0.09%
Montana 0.00% 0.00%
North Dakota 0.00% 0.00%
lllinois 0.00% 1.78%
Maryland 0.00% 0.44%
Alaska 0.00% 0.27%
Kansas 0.00% 0.09%
Oregon 0.00% 0.09%
Total 100.00% 100.00%

*Detention Facilities Average Daily Population, TRANSACTIONAL Rec. Access CLEARINGHOUSE, https://trac.syredu/

immigration/detentionstats/facilities.html (last updated May 13, 2024).

**Research data includes all survey respondents, interviewees, and FOIA complaints reviewed.

Table 6
Regional Distribution of National Average Daily Detained
Population and Research Data

Percentage of Average Daily

Percentage of Research

Region* Population** Data***
South 68.20% 65.01%
West 22.72% 17.14%
Northeast 6.86% 12.79%
Midwest 2.17% 4.97%
Other 0.06% 0.09%
Total 100.00% 100.00%

*The regions used for this analysis are those used by the United States Census Bureau. See Geographic Levels,
U.S. Census Bureau, https://www.census.gov/programs-surveys/economic-census/guidance-geographies/levels.

html#par_textimage_34 (last updated Oct. 8,2021).

**Detention Facilities Average Daily Population, TRANSACTIONAL Rec. Access CLEARINGHOUSE, https://trac.syr.edu/immigration/

detentionstats/facilities.html (last updated May 13, 2024).

***Research data includes all survey respondents, interviewees, and FOIA complaints reviewed.
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immigration detention is not uncommon. Often, there are other factors contributing to
these deaths, such as medical neglect. Due to the scope of the report, the research team
only highlighted deaths in which language access was a factor. See Cara Buchanan et. al.,
Deaths in Immigration and Customs Enforcement (ICE) detention: A Fiscal Year (FY)
2021-2023 update, 11 AIMS PuB. HEALTH 223, 223-24 (2024), https://www.aimspress.com/
aimspress-data/aimsph/2024/1/PDF/publichealth-11-01-011.pdf (noting that there were 50
officially reported deaths from FY2018 to FY2023, and that “[ijdentification of medically
complex individuals released from ICE custody just prior to death and not reported by ICE
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indicates that reported deaths underestimate total deaths associated with ICE detention”);
U.S. DeP’T. HoMELAND SEc., ICE AND CBP DeaTHs IN CusTopy buriNG FY 2021 3 (Feb. 1, 2023),
https://www.oig.dhs.gov/sites/default/files/assets/2023-02/01G-23-12-Feb23.pdf
(highlighting problems with ICE handling or providing “timely and appropriate care” to two
of five individuals who died in ICE custody in 2021).

167 See Fong Yue Ting v. United States, 149 U.S. 698, 730 (1893) (finding that criminal
constitutional protections have no application to civil deportation proceedings). Individuals
charged with being removable are entitled to legal representation, but only “at no expense
to the Government.” 8 U.S.C. §1362. See also U.S. Der’T oF JusT., IMMIGRATION COURT PRACTICE
ManuaL § 2.1 (Oct. 25, 2023), https://www.justice.gov/eoir/book/file/1528921/dI?inline
(confirming that “as in most civil or administrative proceedings, the government does not
provide legal counsel”).

168 See Outcomes in Immigration Court Proceedings, TRANSACTIONAL REc. ACCESs
CLEARINGHOUSE, HTTPS://TRAC.SYR.EDU/PHPTOOLS/IMMIGRATION/CLOSURE/ (LAST VISITED MAY 7, 2024)
(sHowING THAT through March 2024, 81% of noncitizens in the over 1.9 million detained
removal cases resolved since FY2001 were not represented by counsel). See also Who is
Represented in Immigration Court?, TRANSACTIONAL Rec. Access CLEARINGHOUSE (Oct. 16, 2017),
https://trac.syredu/immigration/reports/485/ (highlighting the stark difference in
representation rates between detained and non-detained noncitizens through FY2017).

169 See Bounds v. Smith, 430 U.S. 817, 828 (1977) (recognizing that meaningful access to
courts requires prison officials to provide adequate access to legal resources). See also U.S.
DEeP’T oF HOMELAND SEc., Access To Due Process, FiscaL YEAR 2021 RepPoRrT To CONGRESS 6 (2022),
https://www.dhs.gov/sites/default/files/2022-04/ICE%20-%20Access%20t0%20Due %20
Process.pdf (discussing access to law libraries as part of DHS’s report to Congress on
access to due process in immigration detention).

170 See PBNDS 2011 8 6.3(V)(I)(3); NDS 2019 § 6.3(I1)(J)(3).
171 See PBNDS 2011 § 6.3(V)(l). See also NDS 2019 § 6.3(I)(J).
172 Detained Individual Survey Question 17 (n=69).

173 See Detained Individual Survey Open-Ended Response Question 19 (Krome); Detained
Individual Survey Open-Ended Response Question 19 (Broward); Detained Individual Survey
Open-Ended Response Question 19 (Buffalo); Detained Individual Survey Open-Ended
Response Question 19 (Baker).

174 Detained Individual Survey Open-Ended Response Question 19 (Winn); Detained
Individual Survey Open-Ended Response Question 19 (LaSalle); Detained Individual Survey
Open-Ended Response Question 19 (Aurora); Detained Individual Survey Open-Ended
Response Question 19 (El Paso).

175 Individual Interview No. 003 (Nov. 1, 2022) (Winn).
176 PBNDS 20118 6.3(V)(A), (E); NDS 2019 § 6.3(l)(A), (H), (J).
177 Detained Individual Survey Question 8 (n=176).

178 Attorney Interview No. 002 (Nov. 15, 2023); Attorney Interview No. 003 (Nov. 15,
2023); Provider Survey Question 5 (n=59).

179 Provider Survey Question 5 (n=59).

180 Attorney Interview No. 001 (Nov. 6,2023).

181 Detained Individual Survey Question 9 (n=176).

182 PBNDS 2011 § 6.3(V)(A); NDS 2019 § 6.3(Il)(A).

183 Detained Individual Survey Question 9 (n=176).

184 Attorney Interview No. 002 (Nov. 15, 2023); Attorney Interview No. 003 (Nov. 15, 2023).

185 Immigration Detention Quick Facts, TRANSACTIONAL Rec. Access CLEARINGHOUSE, https://
trac.syr.edu/immigration/quickfacts/ (last visited May 9, 2024) (ranking as of April 21, 2024).

186 See ACLU, Hum. Rts. WaTcH & NAT'L IMMIGR. JusT. CTR., JusTice-FReEE ZoNEes: U.S. IMMIGRATION
DEeTENTION UNDER THE TRUMP ADMINISTRATION 20-21 (2020), https://www.aclu.org/wp-content/
uploads/publications/justice-free_zones_immigrant_detention_report_aclu_hrw_nijc_O.pdf.
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187 Detained Individual Survey Open-Ended Response Question 11 (Aurora).

188 Detained Individual Survey Open-Ended Response Question 11 (Eloy). See also
Detained Individual Survey Open-Ended Response Question 11 (a Spanish-speaker detained
at Golden State reported that the facility did not allow detained individuals any time to
access the law library).

189 General law library access was not a primary focus of our research, however, and these
are just some of the issues that detained LEP individuals specifically cited as impacting
them.

190 Detained Individual Survey Question 12 (n=107).

191 Detained Individual Survey Open-Ended Response Question 11 (Broward). See also
Detained Individual Survey Open-Ended Response Question 11 (another Spanish-speaker
detained at Broward describing how he tried to ask for access to the law library, but the
guards just told him they do not speak Spanish).

192 Detained Individual Survey Open-Ended Response Question 11 (Moshannon).
193 Detained Individual Survey Open-Ended Response Question 11 (Basile).

194 Even when tablets do contain some translated materials, these materials are often still
inaccessible to detained LEP individuals given the lack of translation of features of the
tablet itself, such as menu options and keyboards. Moreover, these tablets are simply
inaccessible to individuals who cannot read or write in any language.

195 Detained Individual Survey Open-Ended Response Question 11. See also Detained
Individual Survey Open-Ended Response Question 11 (Broward) (“[T]here’s no point in me
going to the library because they do not have someone there to help me in Spanish.”).

196 See Detained Individual Survey Open-Ended Response Question 11 (Krome); Detained
Individual Survey Open-Ended Response Question 15 (Adelanto).

197 PBNDS 2011 § 6.3(V)(E); NDS 2019 § 6.3(ll)(H), (J).
198 Detained Individual Survey Question 18 (n=69).

199 Attorney Interview No. 001 (Nov. 6, 2023); Detained Individual Survey Open-Ended
Response Question 25 (Baker). See also Detained Individual Survey Open-Ended Response
Question 11 (Moshannon).

200 Detained Individual Survey Question 14 (n=124).

201 Attorney Interview No. 002 (Nov. 15, 2023); Attorney Interview No. 003 (Nov. 15,
2023).

202 Individual Interview No. 005 (Jan. 16, 2023) (Jackson Parish).

203 Detained Individual Survey Open-Ended Response Question 15 (Mossi-speaker
detained at LaSalle); Individual Interview No. 003 (Nov. 1, 2022) (Spanish-speaker detained
at Winn).

204 Individual Interview No. 003 (Nov. 1,2022) (Winn).

205 Detained Individual Survey Open-Ended Response Question 15 (Aurora).
206 Detained Individual Survey Open-Ended Response Question 15 (Broward).
207 Detained Individual Survey Open-Ended Response Question 11 (El Paso).

208 Attorney Interview No. 002 (Nov. 15, 2023); Attorney Interview No. 003 (Nov. 15,
2023).

209 Attorney Interview No. 004 (Nov. 16, 2023).

210 Detained Individual Survey Question 14 (n=124).

211 PBNDS 2011 § 6.3(ll)(11); NDS 2019, Foreword.

212 Detained Individual Survey Question 14 (n=124).

213 Detained Individual Survey Open-Ended Response Question 15 (Winn).
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214 Attorney Interview No. 004 (Nov. 16, 2023).

215 Detained Individual Survey Open-Ended Response Question 11. These facilities include
Adelanto, Aurora, Baker, Broward, Golden State, LaSalle, Mesa Verde, Stewart, and Torrance.

216 Detained Individual Survey Question 7 (n=158).

217 Individual Interview No. 004 (Dec. 26, 2022) (South Louisiana, LaSalle, Eloy).
218 Detained Individual Survey Open-Ended Response Question 11 (Eloy).

219 Detained Individual Survey Question 17 (n=69).

220 |Id.

221 U.S.ImmiGR. & CusTtoms ENF'T, ICE ANNUAL ReEPORT 19 (Dec. 29, 2023), https://www.ice.gov/
doclib/eoy/iceAnnualReportFY2023.pdf (showing that 60% of all noncitizens detained in
FY2023 had no final order of removal).

222 See Outcomes in Immigration Court Proceedings, TRANSACTIONAL REc. Access
CLEARINGHOUSE, https://trac.syr.edu/phptools/immigration/closure/ (last visited May 7, 2024)
(showing that through March 2024, 81% of noncitizens in the over 1.9 million detained
removal cases resolved since FY2001 were not represented by counsel).

223 8 C.F.R.§81003.33 (“Any foreign language document offered by a party in a proceeding
shall be accompanied by an English language translation and a certification signed by the
translator”), 8 1003.23(b)(1)(i); U.S. Der’'T oF JusT., IMMmiGRATION CourT PRACTICE MANUAL § 3.3(a)
(Oct. 25, 2023), https://www.justice.gov/eoir/reference-materials/ic/chapter-3/3 (“All
documents filed with the immigration court must be in the English language or
accompanied by a certified English translation.”).

224 Emails from Sarah Gillman, Dir. of Strategic U.S. Litig., Robert F. Kennedy Hum. Rts, to
Lindsay Nash et al., Cardozo Rsch. Team (May 25, 2023, 9:25 EST - Apr. 3,2024,11:02 EST)
(on file with author).

225 Id.
226 Id.

227 See U.S. DeP'T oF JusT., BOARD OF IMMIGR. APPEALS PRACTICE MANUAL 88 2-4, https://www.
justice.gov/eoir/book/file/1528926/dI?inline (chapters last updated June 1, Oct. 25, & Nov. 7,
2023, respectively).

228 Emails from Sarah Gillman, Dir. of Strategic U.S. Litig., Robert F. Kennedy Hum. Rts, to
Lindsay Nash et al., Cardozo Rsch. Team (May 25,2023, 9:25 EST - Apr. 3,2024,11:02 EST)
(on file with author).

229 These challenges are all the more pronounced for LEP individuals who cannot read or
write in any language and require oral interpretation of all documents.

230 Detained Individual Survey Open-Ended Response Question 19 (Aurora); Detained
Individual Survey Open-Ended Response Question 35 (Stewart, Aurora).

231 Detained Individual Survey Open-Ended Response Question 35 (Richwood).
232 Id.

233 Individual Interview No. 013 (Mar. 15, 2024) (Moshannon).

234 |Id.

235 Detained Individual Survey Open-Ended Response Question 19 (Moshannon).

236 Detained Individual Survey Open-Ended Response Question 19 (Krome, Buffalo/
Batavia, Golden State, Broward, Moshannon, Baker).

237 Detained Individual Survey Open-Ended Response Question 19 (Buffalo/Batavia).

238 I.N.A.8101(a)(42)(a) (to qualify for asylum, an applicant must have a well-founded fear
of future persecution); 8 C.F.R.§ 208.13(a) (burden of proof in asylum case is on the
applicant to establish a credible fear of persecution); 8 C.F.R. § 208.13(b) (eligibility
requirements for asylum).
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239 Detained Individual Survey Open-Ended Response Question 19 (Buffalo/Batavia).
240 Provider Survey Question 13 (n=53).

241 8 C.F.R.§1003.33 (“Any foreign language document offered by a party in a proceeding
shall be accompanied by an English language translation and a certification signed by the
translator”), § 1003.23(b)(1)(i); U.S. Der’T oF JusT., IMMIGRATION CoURT PRACTICE MANUAL § 3.3(a)
(Oct. 25, 2023), https://www.justice.gov/eoir/reference-materials/ic/chapter-3/3 (“All
documents filed with the immigration court must be in the English language or
accompanied by a certified English translation.”).

242 See Preparing the Asylum Declaration, IMMIGRATION EQuALITY, https://
immigrationequality.org/asylum/asylum-manual/application-process-preparing-the-
asylum-declaration/ (last visited May 11, 2024) (“Every application for asylum should include
a declaration, or narrative from the client, detailing their experiences in their country of
origin, reasons for fleeing, and reasons that they fear returning. This document is the single
most important component of the written asylum application because it allows the client to
tell their story completely and, as much as possible, in their own words.”).

243 Detained Individual Survey Open-Ended Response Questions 15, 19 (Broward).

244 Id.In a case involving similar issues, the Ninth Circuit upheld an immigration judge’s
denial of an asylum application and specified that not being able to speak English does not
qualify as an extraordinary circumstance justifying a late filing, assuming—contrary to our
findings here—that “the government makes translators available to immigrants who do not
speak or read English.” Toj-Culpatan v. Holder, 612 F.3d 1088-89, 1091 (9th Cir. 2010).

245 Detained Individual Survey Open-Ended Response Question 19 (El Paso). See also Yan
Juan Chen v. Holder, 658 F.3d 246, 252-53 (2d Cir. 2011) (upholding denial of asylum claim
where applicant failed “to present reasonably available corroborating evidence to support
her application”).

246 Provider Survey Question 13 (n=53).

247 Detained Individual Survey Open-Ended Response Question 17 (Mesa Verde, Winn).
248 Detained Individual Survey Open-Ended Response Question 17 (Winn).

249 Provider Survey Question 13 (n=53).

250 Detained Individual Survey Open-Ended Response Question 19 (Broward, Adams
County); Detained Individual Survey Open-Ended Response Question 35 (Unknown
Detention Center).

251 Detained Individual Survey Open-Ended Response Question 19 (Broward).

252 FOIA Response, CRCL Complaint (T. Don Hutto).

253 Detained Individual Survey Open-Ended Response Question 19 (Adams County).
254 Detained Individual Survey Open-Ended Response Question 35 (Winn).

255 Detained Individual Survey Open-Ended Response Question 11 (Buffalo/Batavia);
Detained Individual Survey Open-Ended Response Question 17 (Adelanto)

256 Letter from Yvette Clark, Representative, U.S. House of Representatives, to Alejandro
Mayorkas, Sec. of Dep’'t Homeland Security, et al., Mar. 15, 2024, https://drive.google.com/
file/d/1BS-N6hRly4e4am4iGwoeUYwOCplgJHrd/view.

257 Individual Interview No. 014 (Mar. 20, 2024) (Buffalo/Batavia).
258 Id.

259 Detained Individual Survey Open-Ended Response Question 19 (Baker). See also FOIA
Response, CRCL Complaint (South Texas Family Residential Center).

260 See, e.g., Jennifer Gieselman, An Invisible Wall: How Language Barriers Block
Indigenous Latin American Asylum-Seekers, 27 TRANSNAT'L L. & CoNTEMP. Progs. 451, 470
(2018) (documenting several additional instances of how the dearth of translation services
in detention causes many detained LEP individuals, particularly speakers of languages
indigenous to Latin America face prolonged detention); Katherine M. Becker, Linguistic
Refoulement, NY.U. Rev. L. & Soc. CHaNgE (forthcoming 2024) (manuscript at 80-81),
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4416699.

261 PBNDS 2011 § 6.3(I1)(8), (11); NDS 2019, Foreword, § 6.3(I1)(J).

262 Detained Individual Survey Question 7 (n=164).

263 Id.

264 Id.

265 Detained Individual Survey Open-Ended Response Question 11 (Orange County).
266 Id.

267 Id.

268 See 2023-ICLI-00007 1449 (produced in response to FOIA request at Compl., Ex. A,
Am. C.L. Union Found. v. U.S. Immigr. & Customs Enf’t., No. 22 Civ. 07534 (N.D. Cal. Nov. 30,
2022) (on file with author) (ICE facility inspection documents suggesting that “helping the
detainee obtain assistance from other detainees with appropriate language, reading and
writing abilities in using the law library” is sufficient for compliance, despite the robust
requirements of PBNDS 2011 8§ 6.3(Il)(11)); Letter on behalf of R. to U.S. Dep’t of Homeland
Sec. Off. of C.R. and C.L. 11 (July 7, 2023) (on file with author) (email from ICE claiming
compliance with PBNDS 2011 because “bilingual detainees are available and can be
scheduled to assist detained noncitizens in the law library to prepare their cases”).

269 See supra at 16-18. While the PBNDS and NDS generally require facilities to “permit
detainees to assist other detainees in researching and preparing legal documents upon
request,” that does not vitiate their responsibility to provide “meaningful access” to the law
library, which means accurate and reliable interpretation and translation through
“professional interpretation and translation services” or “bilingual staff.” PBNDS 2011 §
6.3(11)(11); see also NDS 2019, Foreword (“Meaningful access may be accomplished through
professional in-person or telephonic interpretation and translation services or bilingual
personnel. Except in emergencies, other detainees should not be used as interpreters or
translators.”).

270 Individual Interview No. 012 (Mar. 14, 2024) (Winn).

271 Id.

272 |Id.

273 Detained Individual Survey Open-Ended Response Question 11 (Adelanto).
274 Individual Interview No. 001 (Nov. 10, 2022) (LaSalle).

275 See Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition
Against National Origin Discrimination Affecting Limited English Proficient Persons, 75 Fed.
Reg. 34465, 34470 (June 17, 2010) (“Competency requires more than self-identification as
bilingual .... When using interpreters, recipients should ensure that they ... [h]ave
knowledge in both languages of any specialized terms or concepts peculiar to the entity’s
program or activity and of any particularized vocabulary and phraseology used by the LEP
person”).

276 Id.
277 Attorney Interview No. 007 (Feb. 8, 2024).
278 Id.

279 Katherine M. Becker, Linguistic Refoulement, NY.U. Rev. L. & Soc. CHANGE (forthcoming
2024) (manuscript at 42), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4416699.

280 See Form 1-589, Application for Asylum and for Withholding of Removal, https://www.
uscis.gov/sites/default/files/document/forms/i-589.pdf (specifying that applicants “must
provide a detailed and specific account of the basis of [their] claim to asylum... to the best
of your ability, provide . .. descriptions about each event of action described”).

281 See 8 C.F.R.§208.6; U.S. DEP'T oF JusT., IMMIGRATION CoURT PRACTICE MANUAL § 4.9(a)
(Oct. 25, 2023), https://www.justice.gov/eoir/book/file/1528921/dI?inline.

282 Detained Individual Survey Open-Ended Response Question 19 (Baker).
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283 Detained Individual Survey Open-Ended Response Question 19 (Baker).

284 Per I.N.A. § 208(b)(1)(B)(iii), immigration judges must consider “internal consistencies”
of noncitizens accounts in making credibility determinations, which are critical to obtaining
any type of relief from deportation.

285 Detained Individual Survey Open-Ended Response Question 19 (Krome) (previously
detained in Essex County).

286 Id.
287 Id.

288 Seeg, e.g., Matter of Y-I-M-, 27 |. & N. Dec. 724 (BIA 2019) (upholding the denial of an
individual’'s asylum claim based on an adverse credibility finding due to inconsistencies in
the record).

289 Detained Individual Survey Open-Ended Response Question 11 (El Paso), 15 (Winn), 25
(Richwood).

290 Email from Laura Belous, Florence Immigrants’ Rts. Project, to Lindsay Nash, Cardozo
Rsch. Team (Mar. 7, 2024, at 6:05PM) (on file with author).

291 See, e.g., Marouf v. Lynch, 811 F.3d 174,178 (6th Cir. 2016) (involving case in which
immigration judge denied asylum to a family due to their use of the words “accident” and
“attack” to describe the same incident and to their dating of this incident to 2006 or 2007
in different accounts). Fortunately, the judge’s negative credibility determination in Marouf
was eventually overturned on appeal, but there—unlike in most detained cases—the family
used a professional interpreter and was represented by an attorney. Id.

292 Detained Individual Survey Open-Ended Response Question 19 (Winn).

293 Detained Individual Survey Open-Ended Response Question 19 (Baker); Detained
Individual Survey Open-Ended Response Question 35 (Unknown).

294 See supraat 64-65 (highlighting the challenged the research team faced in
contacting detained LEP individuals).

295 See PBNDS 2011§6.3(V)(I)(3); NDS 2019 § 6.3(11)(J)(3).

296 Detained Individual Survey Open-Ended Response Question 19 (Baker); Detained
Individual Survey Open-Ended Response Question 35 (Unknown). See also Individual
Interview No. 013 (March 15, 2024) (Moshannon).

297 See Franco-Gonzalez v. Holder, No. CV 10-02211 DMG DTBX, 2013 WL 3674492 (C.D.
Cal. Apr. 23, 2013); National Qualified Representative Program, U.S. DepP’T oF JusT., https://
www.justice.gov/eoir/national-qualified-representative-program-nqrp (last visited May 12,
2024).

298 Provider Survey Open-Ended Response Question 17 (Eloy, LaPalma).
299 Provider Survey Question 14 (n=52).

300 Id.

301 Id.

302 Id.

303 PBNDS 2011 § 4.3(V)(E); NDS 2019 § 4.3(11)(G).
304 Seesupraat22-28.

305 Detained Individual Survey Question 32 (n=176).
306 Detained Individual Survey Question 29 (n=176).
307 Detained Individual Survey Question 28 (n=176).
308 Id.

309 PBNDS 2011 § 4.3(V)(E); NDS 2019 § 4.3(1I)(G).
310 Seesupraat 29-30.
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311 Detained Individual Survey Question 30 (n=176).

312 See PBNDS 2011 § 6.3(11)(1)-(11); NDS 2019 § 6.3(I1)(A)-(P).
313 Seesupraat 34-36.

314 Detained Individual Survey Question 9 (n=176).

315 Detained Individual Survey Question 18 (n=69).

316 Detained Individual Survey Question 14 (n=124).

317 Id.; Attorney Interview No. 002 (Nov. 15, 2023); Attorney Interview No. 003
(Nov. 15,2023).

318 PBNDS 2011 § 6.3(I1)(11); NDS 2019, Foreword.
319 Seesupraat 37-39.

320 Detained Individual Survey Question 18 (n=69).
321 Detained Individual Survey Question 14 (n=124).
322 Detained Individual Survey Question 7 (n=164).

323 See 2023-ICLI-00007 1449 (produced in response to FOIA request at Compl., Ex. A,
Am. C.L. Union Found. v. U.S. Immigr. & Customs Enf’t.,, No. 22 Civ. 07534 (N.D. Cal. Nov. 30,
2022) (on file with author) (ICE facility inspection documents suggesting that “helping the
detainee obtain assistance from other detainees with appropriate language, reading and
writing abilities in using the law library” is sufficient for compliance, despite the robust
requirements of PBNDS 2011 § 6.3(l)(11)); Letter on behalf of R. to U.S. Dep’t of Homeland
Sec. Off. of C.R.and C.L. 11 (July 7, 2023) (on file with author) (email from ICE claiming
compliance with PBNDS 2011 because “bilingual detainees are available and can be
scheduled to assist detained noncitizens in the law library to prepare their cases”).

324 Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition
Against National Origin Discrimination Affecting Limited English Proficient Persons, 75 Fed.
Reg. 34465, 34470 (June 17,2010).

325 Seesupraat43-45.
326 See PBNDS 20118 6.3(V)(I)(3); NDS 2019 § 6.3(ll)(J).

327 See Stipulation and Order, Kathryn O. Greenberg Immigr. Just. Clinic at Benjamin N.
Cardozo Sch. of Law v. U.S. Dep’t of Homeland Sec., No. 23 Civ. 05601 (S.D.N.Y. Sep. 26,
2023); Email from Counsel for Plaintiff to Counsel for ICE (Sep. 5,2023,11:58 EST) (on file
with author) (asking if “ICE is representing that none of the subject detention facilities have
any written procedures implementing [NDS 2019], Standard 6.3(ll)(J) and [PBNDS 2011],
Standard 6.3(V)(1)(3)"); Email from Counsel for ICE to Counsel for Plaintiff (Sep. 10,2023,
16:19 EST) (on file with author) (confirming that “[t]his is correct”).

328 Seesupraat 35-36.

329 Detained Individual Survey Question 14 (n=124).
330 PBNDS 2011 § 6.3(V)(I)(3); NDS 2019 § 6.3(I1)(J).
331 Detained Individual Survey Question 14 (n=124).
332 Id.

333 See U.S. IMmigR. & Customs ENF'T, LANGUAGE Access PLan 1 (June 14, 2015) https://www.
ice.gov/sites/default/files/documents/Document/2015/LanguageAccessPlan.pdf; U.S.
IMMIGR. & CusToms ENF'T, ICE LANGUAGE Access PLAN: SupPLEMENTAL UPDATE COVERING FiscAL YEARS
2019 anp 2020, Message from the Director (July 21, 2020), https://www.dhs.gov/sites/
default/files/publications/ice_supplemental_language_access_plan_07-21-20_508.pdf.

334 U.S. IMMIGR. & CusToms ENF'T, LANGUAGE AccEess PLaAN 3 (June 14, 2015) https://www.ice.
gov/sites/default/files/documents/Document/2015/LanguageAccessPlan.pdf. See also U.S.
IMMIGR. & CusToms ENF'T, ICE LANGUAGE Access PLAN: SupPLEMENTAL UPDATE CoVERING FISCAL YEARS
2019 anp 2020 1 (July 21, 2020), https://www.dhs.gov/sites/default/files/publications/ice_
supplemental_language_access_plan_07-21-20_508.pdf.
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335 See U.S. Dep’'t HomELAND SEc., U.S. DEP'T HOMELAND SEC. LANGUAGE Access PLan 11-13 (Nov.
2023), https://www.dhs.gov/sites/default/files/2023-11/23_1115_dhs_updated-language-
access-plan.pdf.

336 Seeg, e.g., B.C. V. Att'y Gen. United States, 12 F.4th 306, 316 (3d Cir. 2021)

(“Failing to provide an interpreter when needed makes meaningless a noncitizen’s right

to due process.”); Perez-Lastor v. INS, 208 F.3d 773, 778 (9th Cir. 2000) (“It is long-settled
that a competent translation is fundamental to a full and fair hearing. If [a noncitizen]
does not speak English, deportation proceedings must be translated into a language

the [noncitizen] understands.”); Augustin v. Sava, 735 F.2d 32, 37 (2d Cir. 1984)

(“A hearing is of no value when the [noncitizen] and the judge are not understood.”);
Matter of Tomas, 19 I. & N. Dec. 464, 465 (BIA 1987) (“The presence of a competent
interpreter is important to the fundamental fairness of a hearing, if the [noncitizen]
cannot speak English fluently.”).

337 Fisher v. Univ. of Tex. at Austin, 570 U.S. 297, 311-12 (2013); see also Enforcement of
Title VI of the Civil Rights Act of 1964—National Origin Discrimination Against Persons With
Limited English Proficiency; Policy Guidance, 65 FR 50123-01 (explaining, in a different
context, that the “failure to assure that people who are not proficient in English can
effectively participate in and benefit from programs and activities may constitute national
origin discrimination”). The government may only discriminate on these bases if the
classification is narrowly tailored to serve a compelling government interest, “a most
exacting standard [that] has proven automatically fatal in almost every case.” Id. at 316
(quotation marks omitted).

338 See PBNDS 2011 § 6.3(V)(1)(3); NDS 2019 § 6.3(ll)(J).
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